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In the United States District Court, Southern 
District of California, Central Division 


No. 18469-WM. 


PANAVIEW DOOR & WINDOW CO., a Corpora- 
tion, 
Plaintiff, 
vs. 


REYNOLDS METALS COMPANY, a Corpora- 
tion, 
Defendant. 


COMPLAINT 
(Breach of Contract; Breach of Confidential Re- 
lationship; Unfair Compeiition; Injunction.) 


Plaintiff alleges the following causes of action: 
First Cause of Action (Breach of Contract) 


I. 

Plaintiff is a corporation duly organized and ex- 
isting under the laws of the State of California 
with its principal place of business in Los Angeles 
County. According to plaintiff’s information and 
belief, defendant is a corporation organized and 
existing under the laws of Delaware and having 
a regular and established place of business in this 
judicial district. 

IT. 

The jurisdiction of this court is founded upon 
diversity of citizenship between the parties and 
upon the fact that the matter in controversy. ex- 
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clusive of interest and costs, exceeds the sum of 
$3,000.00. [2*] 
Ll 

On or about June 30, 1954, plaintiff and defend- 
ant entered into a number of contracts whereby 
defendant, in return for certain moneys, paid or 
to be paid by plaintiff to defendant, agreed to make 
certain extrusion dies for plaintiff and to keep such 
dies for plaintiff’s scle and exclusive use. Said con- 
tracts are evidenced and embodied in part in a 
number of ‘‘Original Invoices,’’ ‘‘Acknowledg- 
ments,’’ and other standard forms used by defend- 
ant in the usual course of its business. The clearest 
written statement of defendant’s commitment on 
the above dies 1s contained in Paragraph 11 of the 
‘“Terms and Conditions’’ of defendant’s Acknowl- 
edgments, which reads as follows: 


9) 


‘‘Equipment. Any equipment (including jigs, 
printing plates or cylinders, dies and tools, etc.) 
which Seller constructs or acquires specifically and 
solely for use on Buyer’s order shall be and re- 
main Seller’s property and in Seller’s sole posses- 
sion and control. Any charges made by Seller there- 
for shall be for the use of such equipment only. 
When Seller has not accepted orders from Buyer 
for product to be made with such equipment for 
a period of one year, Seller may then require 
Buyer to give disposition of the said equipment, 
and in the event such disposition is not given 
within thirty (30) days after such demand, Seller 
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may, without lability, make such disposition as it 
sees fit or may store the equipment for the account 
of Buyer, charging Buyer for the storage charges.” 


IV. 

On or about December 1, 1954, and continuing 
until the date hereof, defendant having made said 
dies pursuant to said contracts, and all conditions 
precedent having occurred or been performed, de- 
fendant violated its contracts with plaintiff by 
using [3] said dies to make extrusions for plain- 
tiff’s competitors, Windsor Sales, Inec.; Windsor 
Supply, Inc., and Windsor Manufacturing, Inc., 
and by delivering such extrusions to such competi- 
tors within this judicial district, all without plain- 
tiff’s knowledge, approval, or consent. 


V. 

Plaintiff ordered said dies in order to get ex- 
trusions for use in constructing aluminum-sash-and- 
frame sliding doors, which plaintiff sold under the 
name ‘‘Panador.’’ By violating its contracts as 
above set forth, defendant made it possible for 
plaintiff’s said competitors to divert large amounts 
of business from plaintiff; to confuse the buying 
public as to the source of such doors; and to use 
extrusions which were needed by plaintiff for its 
own production, but were diverted by defendant to 
plaintiff’s competitors, though frequently promised 
by defendant to plaintiff and sorely needed hy 
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plaintiff; all to the damage of plaintiff in the sum 
of $250,000.00. 


Second Cause of Action 
(Breach of Confidential Relation) 


VI. 
Plaintiff realleges the matters set forth in its 
First Cause of Action above. 


VII. 

During the two years ending June 30, 1954, plain- 
tiff conceived, developed, and engineered a moder- 
ate cost sliding door, to which it applied the trade- 
mark of ‘‘Panador.’’ Such door included an alu- 
minum frame and an aluminum sash, both of which 
were constructed of extrusions of various intricate 
shapes. The design of such extrusions was con- 
eeived and reduced to blueprint form by plaintiff. 


weer. 

On or about June 30, 1954, plaintiff submitted 
such blueprints to defendant in trust and confi- 
dence for the purpose of [4] facilitating defend- 
ant’s construction of dies for fabricating the above- 
mentioned extrusions. 

ime 

At the time of submitting such blueprints to de- 
fendant, both plaintiff and defendant knew and 
relied upon the fact that, according to the universal 
custom of the aluminum extrusion industry, the 
supplier of extrusions must keep confidential all 
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information disclosed to it by its customers, whether 
in blueprint form or otherwise, and must use dies 
paid for by one customer only for that customer’s 
order. 

x: 

On or about December 1, 1954, and continuing 
until the date hereof, defendant wilfully violated 
plaintiff’s trust and confidence in defendant by 
using said information and dies to make and proc- 
ess extrusions for its own account and for plain- 
tiff’s competitors named above; all to the damage 
of plaintiff m the sum of $250,000.00 as set forth 
in Paragraph V above. 


Third Cause of Action (Unfair Competition) 


Xa, 
Plaintiff realleges all the matters set forth above 
in its First and Second Causes of Action. 


x EL 

On or about December 1, 1954, and continuing 
until the date hereof, defendant unfairly competed 
with plaintiff by entering into the business of mak- 
ing and selling for its own account extrusions from 
the dies paid for by plaintiff; revealing to plain- 
tiff’s said competitors the design of plaintiff’s door 
and selling to them the extrusions needed therefor 
(all of which were made from the dies paid for by 
plaintiff) ; and financing plaintiff’s above competi- 
tors by advancing to them credit in the amount of 
approximately $67,000.00, which financing was 
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needed by said competitors in order for them to 
operate. All of said acts were [5] done without 
plaintiff’s knowledge, approval, or consent, and 
their effect was to damage plaintiff in the sum of 
€250,000.00 as deseribed in Paragraph V above. 


XITTI. 

Each and every act done by defendants, as afore- 
said, was done maliciously and with intent to vex, 
annoy, and injure the plaintiff in its business, by 
reason whereof the plaintiff is entitled to punitive 
and exemplary damages under California Civil 
Code Section 3294 in the amount of $100,000.00. 

SOV 

Defendant is continuing to sell and deliver to 
plaintiff’s said competitors extrusions made from 
the dies paid for by plaintiff, and defendant is 
about to sell and deliver such extrusions to a new 
competitor, to wit, W. P. Fuller & Co., a California 
corporation, according to the information and be- 
lief of plaintiff. As alleged above, such actions by 
defendant are in violation of the confidential rela- 
tion between plaintiff and defendant, and are in 
unfair competition with plaintiff. 


XV. 

If defendant’s actions are allowed to oceur and 
continues, plaintiff’s business will be irreparably 
injured by the confusion created in the minds of 
the buying public and by the diversion of orders 
from plaintiff to others. Therefore plaintiff is en- 
titled to an injunction to prevent defendant from 
continuing such actions. 
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Wherefore, plaintiff demands judgment against 
defendant in the sum of $250,000.00 actual dam- 
ages, plus interest, $100,000.00 punitive damages, 
and costs, and an injunction against defendant’s 
continuing to sell extrusions made from the dies 
paid for by plaintiff, and from use of any dies made 
from designs furnished by plaintiff, and from use 
of any dies designed to make articles similar to 
those made with the aforesaid dies paid for by 
plaintiff. 

THOMAS P. MAHONEY, 


MACBETH & FORD, 


By /s/ NORMAN MACBETH, 
Attorneys for Plaintiff. 
Duly verified. 


[Endorsed]: Filed July 27, 1955. [6] 


[ Title of District Court and Cause.] 


ANSWER 


Defendant above named answers plaintiff’s Com- 
plaint on file herein as follows: 


Answer to First Alleged Cause of Action 


i 
Answering Paragraphs II, IIT, IV and V thereof, 
defendant admits that the amount in controversy 
exceeds the sum of Three Thousand Dollars 
($3,000.00). Defendant further admits that it re- 
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ceived from plaintiff and acknowledged receipt of 
orders from plaintiff for the manufacture of certain 
aluminum extrusions, and that it made the dies 
necessary for the manufacture of said extrusions. 
Defendant further admits that its acknowledgment 
of order contained and contains, among other 
things, in paragraph 11 of the ‘‘Terms and Condi- 
tions’’ thereof, the language set forth at page 2, 
lines 13 to 27, inclusive, of plaintiff’s Complaint. 
Save and except as herein expressly admitted, de- 
fendant denies [8] generally and specifically each 
and every allegation contained in said paragraphs, 
and in each of them. 


Answer to Second Alleged Cause of Action 


I. 

Answering Paragraph VI thereof, defendant re- 
fers to its Answer to plaintiff’s first alleged cause 
of action and by this reference incorporates the 
same herein as though fully set forth. 


IT. 

Answering Paragraphs VII, VIII, IX, and X 
thereof, defendant admits that some time during 
the year 1954 plaintiff submitted to defendant cer- 
tain drawings for the purpose of showing defend- 
ant the type of extrusions plaintiff wished to pur- 
ehase from defendant. Save and except as herein 
expressly admitted, defendant denies generally and 
specifically each and every allegation contained in 
said paragraphs, and in each of them. 
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Answer to Third Alleged Cause of Action 


ile 

Answering Paragraph XI thereof, defendant re- 
fers to its Answer to plaintiff’s first and second 
alleged causes of action and by this reference in- 
corporates the same herein as though fully set 
forth. 

II. 

Answering Paragraphs XII, XJII, XIV and XV 
thereof, defendant denies generally and specifically 
each and every allegation contained in said para- 
graphs. 

Wherefore, defendant prays judgment as follows: 


1. That plaintiff taking nothing by reason of its 
Complaint on file herein ; 


2. For defendant’s cost of suit incurred herein; 
and 


3. For such other and further relief as to the 
Court may seem proper. 


ADAMS, DUQUE & 
HAZELTINE, 
By /s/ HENRY DUQUE, 
/s/ LAURENCE T. LYDICK, 
Attorneys for Defendant, 


Reynolds Metals Company. 
Duly verified. 


Affidavit of Service by Mail attached. 
[Endorsed]: Filed September 2, 1955. [9] 
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DEFENDANT'S EXHIBIT A 


[Title of District Court and Cause. ] 


AFFIDAVIT OF FRANK Kk. MILES 


State of California, 
County of Los Angeles—ss. 


Frank K. Miles, being first duly sworn, deposes 
and says: 


I am a resident of the County of Los Angeles 
and J am employed by defendant, Reynolds Metals 
Company, in the capacity of Regional Credit Man- 
ager, which position I have occupied for the last 
six years. As Regional Credit Manager I have 
jurisdiction over the nine Western States and 
Alaska and Hawaii. I have been employed by 
Reynolds Metals Company in a credit capacity for 
the past eight and one-half years. 


My duties as Regional Credit Manager are to 
approve all credits within the region of prospective 
customers and of present customers, and in addi- 
tion to this, | also handle all of the final collections 
of the Company in this region. It is my duty to 
determine whether or not Reynolds Metals Com- 
pany is to extend credit [11] to any particular 
customers in this region and the terms and condi- 
tions of such eredit extension, and my decision in 
these matters is final insofar as it relates to the 
extension of credit to this Region. 


IT am acquainted with Panaview Door & Window 
Co. and with the principals of that corporation, Mr. 
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Abe Grossman and Mr. J. L. Reznick. I first be- 
came acquainted with Mr. Grossman and Mr. 
Reznick in connection with another corporation of 
which they were the principal operators which 
name was Glide Windows, Inc., to which corpora- 
tion Reynolds Metals, with my approval, had ex- 
tended credit commencing several years ago. The 
last time we extended credit to Glide Windows, Inc., 
was in early 1953, at which time they were unable 
to pay their bill. After that time no further orders 
were entered in the name of Glide Windows, Inc., 
and I accepted notes from Glide Windows, Inc., for 
the balance due on their account, said notes being 
in the total sum of Sixteen Thousand Eight Hun- 
dred Twenty-four Dollars and Seventy-two Cents 
($16,824.72). To date there still remains a balance 
due and payable on said notes of Four Thousand 
Dollars ($4,000.00). 


In early 1954, Mr. Grossman and Mr. Reznick 
again commenced placing orders with Reynolds 
Metals Company under the corporate name of 
Panaview Door & Window Co., a corporation which 
apparently had been recently formed. The first 
order was placed by Panaview with Reynolds 
Metals during the month of April, 1954, and was 
an order for extrusion shapes in the total sum of 
approximately Sixteen Thousand Dollars ($16,- 
000.00). The order was approved by me during the 
month of May, 1954, after having reviewed the De- 
cember, 1953, Balance Sheet of Panaview which 
showed working capital of One Hundred Sixty-four 
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Thousand One Hundred Seventy-four Dollars 
($164,174.00). . 


Thereafter, further orders for extrusion shapes 
were approved for credit by me on the following 
dates in the following [12] amounts: July, 1954, 
approximately Seventeen Thousand Eight Hundred 
Dollars (#17,800.00) ; October, 1954, approximately 
Twenty Thousand Dollars ($20,000.00) ; February, 
1955, approximately Sixteen Thousand Seven Hun- 
dred Sixty Dollars ($16,760.00). On April 26, 1955, 
I advised our sales personnel I would be unable to 
accept and enter any new orders from the Pana- 
view Door & Window Co. until their present past 
due account, amounting to approximately Fifteen 
Thousand Fifty-five Dollars ($15,055.00) and the 
Glide Window account amounting to T'wele Thou- 
hand Dollars ($12,000.00) had been paid in full. 
This decision was based on slow payment in the 
past and a new Balance Sheet furnished by Pana- 
view, dated February 28, 1955, showing a deficit 
working capital position of Sixty-one Thousand Six 
Hundred Thirty-one Dollars ($61,631.00). We did ~ 
not hold shipments on their order approved in | 
February, 1955, and in this connection, and con- 
trary to the allegations contained in the Complaint | 
on file herein which I have read and the Complaint ~ 
and Affidavit on file herein which I have read, 7 
shipments were continued to Panaview Door & 
Window Co. in May, June and July of 1955 on the - 
order entered in 1955. In addition, I have offered | 
to extend further credit to the Panaview Door & — 
Window Co. whenever their account is paid in full | 
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and their financial statement justifies it. My records 
of this date indicate the current account of Pana- 
view shows a debit balance of Six Thousand 
Seventy-five Dollars and Sixty-six Cents ($6,075.66) 
and the current account of Glide Windows, Inc., . 
shows a debit balance of Four Thousand Dollars 
($4,000.00). A Twenty-three Dollars and Seventy 
Cents ($23.70) check received from Glide Windows, 
Ine., this month was returned to us marked by the 
bank ‘‘Not Sufficient Funds.’’ 


It is not true, as is alleged in the Complaint, that 
Reynolds Metals Company ever financed any of 
the competitors of Panaview Door & Window Co., 
which are mentioned in the Complaint, to wit, 
Windsor Sales, Inc.; Windsor Supply, Inc., and 
Windsor [13] Manufacturing, Inc. Credit was ex- 
tended on orders from Windsor Supply, Ine., by 
Reynolds Metals Company, based on financial state- 
ment furnished by Windsor Supply, Inc., as of 
November 30, 1954, showing working capital, Highty 
Thousand Two Hundred Dollars ($80,200.00), and 
a net worth of One Hundred Twenty-six Thousand 
Three Hundred Dollars ($126,300.00). In addition, 
we requested and received a guarantee of the 
Windsor Supply account from Associated Finance 
Company, which furnished us with their finaneial 
statement as of September 30, 1954, showing total 
assets One Million Four Hundred Sixty Thousand 
Four Dollars ($1,460,004.00) ; total labilities, Eight 
Hundred Ninety-four Thousand Four Hundred 
Fifty-nine Dollars ($894.459.00); capital and sur- 
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plus of Five Hundred Sixty-five Thousand Five 
Hundred Forty-five Dollars ($565,545.00). The ex- 
tension of credit and the approval of orders by me 
to Windsor was done in the normal course of busi- 
ness and as a routine transaction, and was based 
entirely upon the financial condition of that com- 
pany and of its guarantor, Associated Finance Com- 
pany, at the time of entering such orders. The credit 
which was extended had no relation whatsoever to 
any accounts we had had in the past with Panaview 
Door & Window Company, and in extending and 
approving credit to Windsor I did not have in mind 
at any time, nor did I consider, any of the previous 
dealings which we had had with Panaview. They 
were, so far as I was concerned, two completely 
unrelated transactions. Contrary to the allegations 
contained in the Complaint, the extension of credit 
and the approval of credit by me to Windsor was 
not done maliciously, or with any intent on my part 
or on the part of Reynolds Metals Company to vex, 
annoy or injure plaintiff in its business in any 
manner whatsoever. 


/s/ FRANK K. MILES. 


Subscribed and sworn to before me this 14th day 
of September, 1955. 


[Seal] /s/ GRACE M. CRARY, 
Notary Public in and for Said 
County and State. 
My Commission Expires Jan. 26, 1957. 
[Endorsed]: Filed September 14, 1955. 
Received in evidence November 22, 1955. [14] 
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DEFENDANT’S EXHIBIT C 


[ Title of District Court and Cause.] 


AFFIDAVIT OF HARRY M. SARGEANT 


State of California, 
County of Los Angeles—ss. 


Harry M. Sargeant, being first duly sworn, de- 
poses and says: 


I am a resident of the County of Los Angeles 
and am employed by defendant, Reynolds Metals 
Company, as Regional General Sales Manager, 
Parts Division. My duties in this capacity are to 
promote the sale of both building products and 
industrial parts in Region 1, which is composed of 
the eleven Western States. 


I have been continuously employed by Reynolds 
Metals Company since 1937. For the first few years 
with the Company I worked in various departments 
in the manufacturing end of the business, such as 
Production, Chemical Laboratory, Production Man- 
ager, Assistant to the Vice President in charge of 
the Parts Division, for the purpose of learning the 
business and the [16] Company’s operation. In 1943 
I was transferred from manufacturing to sales in 
the Buffalo, New York, sales area. In 1947 I was 
transferred to Los Angeles as Divisional Sales Man- 
ager, and in 1951 I was promoted to my present 
capacity. During the years that I have worked for 
Reynolds Metals Company JI have become well 
acquainted with the customs and usages in its busi- 
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ness and in the business of its competitors and 
customer's both as to manufacturing and sales. 


The selling operation of Reynolds Metals Com- 
pany embraces two divisions, namely, Parts Divi- 
sion and General Sales Division. The function of 
the Parts Division is to promote the sales of both 
building products and industrial parts. The fune- 
tion of the General Sales Division is to promote 
the sales of those products generally referred to as 
mill products as well as consumer sales, such as 
‘“Revnolds Wrap.’* Included in the industrial parts 
eategory are basically those items which we pro- 
duce from blueprints or drawings according to the 
customer’s specifications, such as washing machine 
tubs, refrigerator parts, automotive parts, residen- 
tial window parts, aluminum door parts, ete. 


In mv capacity as General Sales Manager of the 
Parts Division. I had no dealings with the Pana- 
view Door & Window Co. people who apparently 
eame to us for the manufacture of extruded shapes 
and, therefore, cannot make any statements as to 
what transpired between Reynolds Metals Com- 
pany and Panaview Door & Window Co. The deal- 
ings with Panaview Door & Window Co. were 
earried on by the personnel of the General Sales 
Division. I did, however, have dealings with Wind- 
sor Supply, Inc., and particularly with Mr. R. G. 
Gunderson and Mr. C. A. MeLin. Windsor was one 
of the suppliets for W. P. Fuller & Co. for both 
sliding doors and sliding windows and Reynolds 
Metals Company was Fuller’s suppher of both ease- 
ment and sliding windows. I renewed my acquaint- 
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ance with Mr. Gunderson at the suppliers’ mecting 
held yearly by W. P. [17] Fuller & Co. Since I had 
met Mr. Gunderson through this medium, he called 
me on the telephone and invited me to lunch some 
time during the summer of 1954. I met Mr. MecLin 
for the first time at this luncheon meeting. At this 
meeting Messrs. Gunderson and McLin proposed to 
sign a materials contract with us for not only their 
requirements of extruded shapes, but aluminum 
coil stock as well. The extrusions were required for 
the door that Windsor was selling to Fuller, and 
the coil material was for another company of Mr. 
MeLin’s which produced aluminum tile. After some 
discussion, it was determined that Windsor, rather 
than purchasing extruded shapes only, would buy 
from us substantially all of the aluminum compo- 
nent parts necessary in the assembling of their slid- 
ing door, and that Windsor, using the other com- 
ponent parts which it obtained from other sources, 
such as hardware, bumpers, vinal, weather strip- 
ping, rollers and screws, would assemble and pack- 
age their own door. 


Subsequent to this luncheon meeting, Windsor 
submitted to us a sample sliding door which they 
were selling to W. P. Fuller & Co. The door was 
dismantled by our manufacturing people and the 
component parts which we were to make were 
priced by us on that basis according to the sample 
which had been submitted. Along with the sample 
of the sliding door, Windsor also submitted samples 
of their sliding window, as well as samples for tub 
enclosures and shower doors. In accordance with 
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our custom, I then prepared quotations for each 
component that we were to supply, as well as a 
quotation to cover the tooling costs at our Parts 
Division plant in Phoenix, Arizona. The quotations 
were submitted to Windsor and thereafter they 
placed an order with us for the manufacture of the 
aluminum components to be assembled by them in 
the manufacturing of the Windsor sliding door. 


Contrary to the allegations in plaintiff’s Com- 
plaint and Affidavit, which I have read, I at no 
time in any of my dealings [18] with Windsor, nor 
did anvone else of our organization so far as I am 
able to ascertain, ever revealed to them any infor- 
mation with respect to the shape or design of the 
product of any customer, including Panaview Door 
& Window Co., all of our quotations having been 
based upon the sample door given to us by Windsor 
representatives. Furthermore, at no time have 1, 
nor did anyone else of our organization, sought to 
sell or deliver extrusions for sliding glass doors to 
W. P. Fuller & Co. 


In all of the years during which I have been 
employed by Reynolds Metals Company, I know 
of my own knowledge that it has never manufac- 
tured any sliding doors, and at no time during the 
period referred to in plaintiff’s Complaint has 
Revnolds Metals Company been in competition with 
plaintiff or any other company in the manufacture 
and sale of sliding doors. 


In my experience in the building products field, 
there is no basic difference in sliding doors regard- 
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less of the manufacturer, nor is there anything 
unique in their design—all are essentially the same. 
If Reynolds Metals Company were prevented from 
or enjoined from using any dies which would 
ereate or which are capable of producing articles 
which are the same as or similar in size and shape 
to the articles produced from the dies which were 
made by Reynolds Metals Company for the produc- 
tion of extruded shapes ordered by Panaview Door 
& Window Co., Reynolds Metals Company would 
suffer irreparable injury in that it would be pre- 
vented from carrying on business with many other 
companies and industries for whom at the present 
time extruded articles similar in size and shape to 
the articles produced from the aforesaid dies are 
manufactured. Furthermore, in view of the present 
lack of availability of aluminum many other com- 
panies and industries dependent upon the Reynolds 
Metals Company for extrusions would be substan- 
tially and irreparably injured. 


/s/ HARRY M. SARGEANT. [19] 


Subscribed and sworn to before me this 14th day 
of September, 1955. 


[Seal] /s/ GRACE M. CRARY, 
Notary Public in and for Said 
County and State. 


My Commission Expires Jan. 26, 1957. 


[Endorsed]: Filed September 14, 1955. 


Received in evidence November 22, 1955. [20] 


22 Panaview Door & Window Co. 


DEFENDANT'S EXHIBIT E 
[Title of District Court and Cause. ] 


AFFIDAVIT OF WILLIAM O. YATES 


State of California, 
County of Los Angeles—ss. 


William O. Yates, being first duly sworn, deposes 
and says: 


T am a resident of the County of Los Angeles 
and am employed by defendant, Reynolds Metals 
Company, as Regional General Manager, Pacific 
Coast Region, which comprises ten Western States, 
Hawaii and Alaska. My duties in this capacity are 
to supervise sales of industrial mill products, 
packaging products, and consumer products. I have 
nothing to do with the Parts Division, my work 
being with the General Sales Division. 


I have been continuously employed by Reynolds 
Metals Company since 1940. I first started with 
Reynolds Metals Company in the Chemical Labora- 
tory in Louisville, Kentucky, and then held various 
manufacturing and technical jobs until 1944, at 
which [22] time I was promoted into the Sales 
Division and transferred to Cleveland, Ohio, as In- 
dustrial Products Salesman. After selling in Cleve- 
land for one and one-half years, I was promoted to 
District Sales Manager in Akron, Ohio. In 1949, I 
was promoted to Divisional Sales Manager in Cleve- 
land. In 1951, I was promoted to Regional Indus- 
trial Sales Manager, Pacifie Coast Region. In 1954, 
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I was promoted to Regional General Sales Manager, 
Pacific Coast Region. During the years I have 
worked with Reynolds Metals Company in its vari- 
ous departments and divisions, I have become well 
acquainted with the customs and usages of its busi- 
ness and trade and in the business and trade of its 
competitors and customers, both as to manufactur- 
ing and as to sales. 


In my capacity as Regional General Sales Man- 
ager, I first came in contact with Panaview Door 
& Window Co. in the early part of 1954. At that 
time, [ called on Mr. J. L. Reznick who was a 
former officer of Glide Windows, Inc., and who 
was also then an officer of the recently formed cor- 
poration, Panaview Door & Window Co. The pur- 
pose of my call on Mr. Reznick at that particular 
time was to inquire as to the reason why a long 
overdue payment of $16,000, which Glide Windows, 
Ine., owed Reynolds Metals Company for extruded 
shapes previously delivered to Glide Windows, Ine., 
had not been met. Mr. Reznick discussed the Glide 
Windows financial situation with me, and after that 
subject was exhausted, our discussion turned to the 
Panaview Door & Window Co. and its business op- 
eration. Mr. Reznick informed me that Panaview 
was desirous of having some extruded shapes manu- 
factured in connection with a sliding door which 
it was producing and wondered whether Reynolds 
Metals Company would be interested in manufac- 
turing the extruded shapes required. I told him 
that Reynolds Metals Company would be interested, 
assuming that the credit of Panaview was approved 
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by the Reynolds Metals Company Credit Depart- 
ment and also that Gide Windows would execute 
promissory notes for [23] unpaid balance due on 
the extrusions previously delivered to Glide Win- 
dows by Reynolds Metals Company. Mr. Reznick 
agreed to have the promissory notes executed and 
to submit a financial statement to our Credit De- 
partment, sample pictures of the sliding door as- 
sembly, and an order for extruded shapes. 


In due course, an assembly picture of a sliding 
door was received by us from Panaview, and the 
assembly picture was processed by my Extrusion 
Engineering Department of which Mr. O. J. Meyer 
is in charge. The assembly picture, which was 
shown to me, was a full-seale cross-section picture 
of a proposed sliding door which contained some 
details as to dimensions and as to the specific com- 
penent sections of the door. Thereafter, the Extru- 
sion Engineering Department made the necessary 
detailed section drawings and certain of these sec- 
tions, upon submission to our extrusion mill, re- 
quired modifications, which modifications were in- 
corporated in the individual section drawings. In 
addition to this, I am informed that section as- 
sembly tolerances were computed by Mr. Mever’s 
department and added to the section drawings to 
insure that the sections were assembled proverlv 
and that the door would work. After the modified 
drawings were agreed to by Panaview, they were 
submitted to the mill for the making of the die 
design drawings. Because of the modifications and | 
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the assembly tolerances which were computed by 
us, if was necessary to produce new dies, and dies 
were thereafter made and Panaview was charged 
a nominal service charge for the use of these dies. 


By written agreement with Panaview, as is usual 
and customary in our dealings with customers for 
whom extruded shapes are made, the dies which we 
made were to remain the property of Reynolds Met- 
als Company and under Reynolds Metals Company’s 
sole possession and control, and Panaview simply 
acquired a priority on the use of the dies whenever 
its orders for extruded shapes were received by us. 
At no time did we agree by written contract, [24] 
orally or otherwise, that the dies which were made 
to produce extruded shapes for Panaview would 
be used exclusively or solely to produce extrusions 
for Panaview, as is erroneously alleged in Para- 
graph ILI of plaintiff’s Complaint, which I have 
read. While it is the custom in the aluminum ex- 
trusion industry for the manufacturer of extrusions 
to make the dies which will produce the extruded 
Shapes requested by the buyer, they do not neces- 
sarily restrict that die to the exclusive use of that 
particular customer. There are numerous eases in 
the aluminum extrusion manufacturing business 
where there are many users of identical or similar 
extruded shapes. The extruder company makes no 
inquiries as to how the desired shape is developed 
or to whom the design or idea therefor belongs, and 
it would be impossible for it to determine whether 
or not a particular shape or design has been pre- 
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viously produced by someone else. As in the case 
here in question, we made many modifications of 
the original assembly picture which was submitted 
to us by Panaview ,and it was not until after such 
modifications were made that the ultimate design 
for the die was developed. 


There are to my knowledge certain situations 
where the use of dies are restricted to the particular 
buyer for whom the dies are made, but these are 
eases of classified or secret military products or 
highly specialized, technical, or unique equipment. 
This was not the case in connection with the Pana- 
view assembly picture, which was the usual routine 
sliding door assembly. When I first talked with 
Mr. Reznick about manufacturing extruded shapes 
for Panaview, nothing was ever then said by him, 
or at any later date, as to the assembly or design 
being confidential in nature or that it was unique 
or out of the ordinary or patented. Contrary to the 
allegations contained in the Complaint, there was 
no agreement between Reynolds Metals Company 
and Panaview to keep any information confidential 
nor, so far as I know, would it have been [25] 
customary in the trade to do so unless specifically 
instructed by the buyer. 


On reading plaintiff’s Complaint, it is apparent 
that plaintiff has misinterpreted the meaning of the 
phrase, ‘‘solely for use on buyer’s order,’’ which 
appears in Paragraph 11 of the Terms and Condi- 
tions. By custom and usage in the aluminum extru- 
sion industry, this phrase means that the dies which 
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are made to produce extruded shapes for a par- 
ticular buyer shall be used solely on orders for 
extrusions placed by that buyer with seller so long 
as that particular buyer has an order in process. 
In other words, when the buyer has an order in 
process, the dies which were made to fill that order 
shall be used solely for the purpose of completing 
that order at that time and shall not be used for 
any other buyer’s order at that time. If it had been 
the intention of Reynolds Metals Company to use 
dies exclusively for extruded shapes for a particular 
buyer and for no other, it would have stated that 
they would be used solely upon buyer’s orders and 
for no others. This is not the fact and is not what 
the Terms and Conditions say. 


J know of my own knowledge many instances 
where customers have brought to Reynolds Metals 
Company doors or windows which have been pro- 
duced and manufactured, respectively, by other ex- 
truders and window manufacturers and have re- 
quested Reynolds Metals Company to supply them 
with identical extruded shapes contained in such 
doors or windows, which Reynolds Metals Company 
has done and which practice is followed so far as 
I know by every other company in the industry. 


Tf Reynolds Metals Company were enjoined from 
using any of its dies which were made by it to pro- 
duce extruded shapes for Panaview Door & Window 
Co., such an injunction would be contrary to and 
violate the custom and usage in the aluminum ex- 

‘trusion industry and would cause Reynolds Metals 
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Company to suffer [26] irreparable injury in that 
it would be prevented, not only in the case of Pana- 
view, but in the case of all of its other customers 
from following the custom and usage of the trade © 
in using all of the dies which it owns. In addition, 
if Reynolds Metals Company were enjoined from 
using any dies which would create or which are 
eapable of producing articles which are the same 
as or similar to the size and shape to the articles 
produced from its dies which it made for the pro- 
duction of extruded shapes ordered by Panaview, 
Reynolds Metals Company would suffer irreparable 
injury in that it would be prevented from carrying 
on business with many other companies and in- 
dustries for whom at the present time extruded 
articles similar in size and shape to the articles 
produced from the aforesaid dies are manufactured. 


/s/ WILLIAM O. YATES. 
Subseribed and sworn to before me this 15th day 
of September, 1955. 


[Seal] /s/ GRACE M. CRARY, 
Notary Public in and for Said 
County and State. 


My Commission Expires Jan. 26, 1957. 


[Endorsed]: Filed September 15, 1955. 


Received in evidence November 22, 1955. [27] 
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DEFENDANT’S EXHIBIT B 
[Title of District Court and Cause.] 


AFFIDAVIT OF JAMES M. HAIRSTON 


State of California, 
County of Los Angeles—ss. 


James M. Hairston, being first duly sworn, de- 
poses and says: 


I am a resident of Phoenix, Arizona, and am 
employed by the Reynolds Metals Company in the 
capacity of Plant Controller of the Phoenix Extru- 
sion Plant. I have been employed in this capacity 
for more than two years. I first came to work for 
Reynolds Metals Company in 1946 in Sheffield, Ala- 
bama, and was employed at that time as Cost Ac- 
countant. In October, 1947, I was transferred to 
the Sheffield Parts Division Plant as Chief Cost 
Accountant. At the Sheffield Parts Division Plant 
I was Cost Accountant for approximately seven 
months, at which time I was appointed Plant Ac- 
countant, serving in that capacity until 1950. I was 
then transferred to the Reynolds Alloys Company, 
a wholly-owned [29] subsidiary of Reynolds Metals 
Company, as Chief Cost Accountant. I served in 
that capacity until May 15, 1953, and then was 
transferred to my present location in my present 
position as Plant Controller. 


In the years I have worked for Reynolds Metals 
Company, I have become well acquainted with the 
eustoms and usages of its business with relation to 
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the costs and manufacturmg of extrusions. I am 
also well acquainted with the customs and usages 
of the extrusion trade generally and with the prac- 
tices followed not only by Reynolds Metals Com- 
pany, but by its competitors regarding the prepara- 
tion and use of dies for the manufacture of such 
extrusions. 


In the normal course of our business in produc- 
ine extrusions, we receive from our customers a 
design or sample for an extruded shape which we 
eoutract to supply. At the outset, the Extrusion 
Engineer in our outlying regional sales offices con- 
verts the customer’s drawing and/or sample to a 
cross-sectional configuration with full descriptive 
dimensions, tolerances, ete. Once the contract of 
sale has been made, a standard contract order form 
is prepared along with the necessary extrusion print 
or sketch. This is submitted through our central 
production control division to our plant production 
control division. Upon receipt of the order at the 
plant level, the extrusion drawing or print is re- 
leased to the plant tool design department, where 
the necessary engineering determinations and draft- 
ings are made for the manufacture of the extrusion 
tools. Once the tool design is completed, a tool pro- 
duction order, designated in our plant as a ‘“‘T”’ 
order, is issued releasing the tool design to the tool 
or die manufacturing department. No die may be 
fabricated in our die manufacturing department 
without a “‘T’’ order. After the manufacture of the 
die, which usually requives from one to three weeks, 
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the actual manufacture of the extruded shape is 
entered into mill production schedule. 


Metal is processed through our mill according to 
the [30] instructions contained in a master lot 
ticket. This master lot ticket contains all of the 
instructions required or necessary to produce one 
item of a customer’s order. There may be several 
items to a customer’s order, and there may be sev- 
eral master lot tickets to each item, depending upon 
the total quantity to be produced. This master lot 
ticket represents the schedule for the production 
of a shape with a given extrusion section number. 
This same ticket provides a complete list of opera- 
tions to be performed, the finished dimensions of 
the product, and the expected yield from the metal 
alloted to and entered on that particular lot. The 
metal is then processed through the mill and in- 
spected and packed following the instructions con- 
tained in the master lot ticket and is then shipped 
to the customer. 


The history of the Panaview Door & Window Co. 
orders followed the above course. Its original order, 
which was received at the plant about the middle of 
May, 1954, contained several items to be produced 
from nine different section drawings which had 
been prepared by the Extrusion Engineering De- 
partment in the Los Angeles Regional Sales Office. 
The required dies and tools were fabricated by our 
usual manner, and the actual manufacture of the 
extruded shapes began early in the month of June. 
1954. 
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At no time in any stage of the processing of the 
Panaview order was there any indication of any 
kind or nature whatsoever that the work being per- 
formed for Panaview or the designs of such work 
were of a secret, confidential, or unique nature. So 
far as we were concerned, it was a strictly routine 
order. 


Some time during the month of November, 1954, 
we received through the Parts Division Plant of 
the Reynolds Metals Company at Phoenix a pro- 
duction order for the manufacture of extrusions to 
be further fabricated by the Parts Division Plant 
and, in turn, shipped to Windsor Supply, Ince., as 
fabricated parts. The material required by this pro- 
duction order was to be manufactured [31] under 
eight new extrusion section numbers, numbered 
13250 through 13257, inclusive. In the processing of 
this production order, it was determined that the 
sections called for were the same as the sections 
as produced for Panaview. Therefore, following 
the normal and customary usage and practice of 
not only Reynolds Metals Company, but to the best 
of my knowledge of the extrusion industry gener- 
ally, our existing die tools made under ‘‘T’’ orders, 
numbered 3318 through 3325, inclusive, which had 
been previously used by us in producing extruded 
shapes, numbered 10414 through 10421, inclusive, 
for Panaview, were now used by us to produce the 
extrusions called for by the Windsor order. 


Contrary to the statement contained in Para- 
eraph V of plaintiff’s Complaint, which I have 
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read, it is not true that extrusions were diverted 
by us to Windsor Supply, Inc., or any other com- 
petitor of plaintiff. In using our existing die tools 
to produce extruded shapes called for by the Wind- 
sor order, there was at no time any interference 
with any of the existing Panaview orders or with 
the production schedule of any Panaview orders, 
nor was there at any time any diversion of extru- 
sions from Panaview for the benefit of Windsor. At 
no time were the existing die tools above referred 
to used in such a manner as to In any wav harm or 
damage Panaview. 


Contrary to the allegations contained in Para- 
graphs IX and X of the plaintiff’s Complaint, and 
irrespective of the alleged universal custom of the 
aluminum extrusion industry mentioned in those 
paragraphs, at no time, to the best of my knowl- 
edge, did Reynolds Metals Company divulge to 
Windsor or to any other competitor of Panaview 
any information which it received in_ blueprint 
form, or otherwise, from Panaview. The extruded 
shapes which were ordered by Windsor from 
Reynolds Metals Company were brought to Reyn- 
olds Metals Company in the form of an assembled 
sliding door which had been for sale on the open 
market for some [32] months prior to its submission 
to Reynolds Metals Company. 


/s/ JAMES M. HATRSTON. 
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Subscribed and sworn to before me this 15th day 
of September, 1955. 


[Seal] /s/ GRACE M. CRARY, 
Notary Public in and for Said 
County and State. 


My Commission Expires Jan. 26, 1957. 


[Endorsed]: Filed September 15, 1955. 
Received in evidence November 22, 1955. [83] 


DEFENDANT’S EXHIBIT D 
[Title of District Court and Cause. ] 


AFFIDAVIT OF O. J. MEYER, JR. 


State of California, 
County of Los Angeles—ss. 


O. J. Meyer, Jr., being first duly sworn, deposes 
and says: 


J am a resident of the County of Los Angeles and 
am employed by defendant, Reynolds Metals Com- 
pany, as Regional Extrusion Engineer. My duties 
in that capacity are: (1) To assist various Company 
representatives in their contracts with the aircraft 
companies, architects, window and door manufac- 
turers and various other customers where technical 
counsel is required; (2) To investigate product 
quality complaints, and (3) ‘To supervise the opera- 
tion of the Los Angeles Extrusion Engineering De- 
partment. This includes processing of prospective 
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customers’ inquiries requiring pricing quotations, 
suggested design ideas for a particular end use, 
solution of critical tolerance problems, and [35] 
extrusion drawings on finalized shapes ready for 
ordering and manufacturing. On occasions I create 
designs for extrusions from my own ideas or from 
suggestions made by prospective customers. 


Normal procedure for handling new extrusion 
section drawings 1s to have the customer approve a 
print of same, which is forwarded to the extrusion 
mill for record purposes. 


I have been continuously employed by Reynolds 
Metals Company since leaving Purdue University 
in 1948. My first emplovment with the Company 
was as a draftsman in the Extrusion Department 
at the General Sales Office in Louisville, Kentucky. 
Thereafter, I became Administrative Assistant to 
the Architectural Market Division in Louisville, 
Kentucky, where my principal duties consisted of 
the designing of extruded sections for customers 
and prospective customers in the architectural field. 
After additional training at the Phoenix, Arizona, 
extrusion plant, I was assigned in 1952 to my pres- 
ent position as Regional Extrusion Engineer with 
offices in Los Angeles. 


During the years that I have worked for Reyn- 
olds Metals Company, I have become _ well 
acquainted with the customs and usages in its busi- 
ness and in the business of its competitors and cus- 
tomers with respect not only to the manufacture of 
extrusions, but also to the creative design of extru- 
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sions and redesign of proposed customers’ extru- 
s1ons. 


Some time in April, 1954, my department re- 
ceived a print of an assembly picture and individual 
extrusions of a sliding glass door from Panaview 
Door & Window Co. This assembly picture was a 
full-scale cross-section picture of a proposed sliding 
door containing some details as to dimensions. My 
department took this print and by using a combina- 
tion of dimensions given on the individual extru- 
sion drawings, modification of design on some, and 
addition of ‘‘special assembly tolerances,’’ made the 
necessary detailed section drawings. Certain of 
these sections, upon [86] submission to our extru- 
sion mill for acceptability for manufacturing, re- 
quired modification, and these modifications, at our 
suggestion, were incorporated in the individual sec- 
tion drawings. In addition, section assembly toler- 
ances were computed by my department and added 
to the section drawings to insure that the sections 
would assemble properly and that the door would 
work. Section drawings made by my department 
were then, after approval by the customer, sub- 
mitted to the mill for the making of die design 
drawings by mil] engineering personnel. 


At the time of submission to my department of 
the original cross-section print by Panaview Door 
& Window Co., there was no indication on the print 
or otherwise that the information submitted was 
either secret or confidential. In simple fact, the 
shapes ultimately designed by my department did 
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not differ in any substantial manner from other 
shapes for sliding doors or sliding windows in our 
files at that time, all sliding door and sliding win- 
dow shapes being fundamentally similar. It is not 
at all unusual for a prospective customer to submit 
a cross-section picture or a sample of a competitor’s 
door to my department with a request for a price 
quotation on the extrusions needed therefor. To 
my own personal knowledge, the submission of a 
print by Panaview Door & Window Co. to us was 
done in the normal and usual course of business, 
and there was nothing about the transaction which 
was in any way confidential, nor was it different 
from hundreds of other transactions which my de- 
partment process each year. There was nothing in 
the Panaview Door & Window Co. design which 
was unique or unusual nor was I ever in any way 
instructed that the material which they furnished 
us should be treated as confidential or classified in 
any regard. 


In the Los Angeles office, my department has 
made in the last two years more than 1,300 extru- 
sion drawings for the manufacture of extrusions 
for individual customers, and within Reynolds [37] 
Metals Company there are more than 15,000 indi- 
vidual extrusion drawings. ‘l’o my own knowledge 
and from my experience as an Extrusion Engineer, 
I know that hundreds of these drawings are similar 
in shape and design, and in a number of cases, are 
identical. In the case of the extrusion drawings 
which we made for Panaview Door & Window Co.. 
there are in our Los Angeles office many extrusion 
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drawings which we have made for other customers 
which are similar in design and shape. 


If Reynolds Metals Company were prevented 
from or enjoined from using any dies which would 
create or which are capable of producing articles 
which are the same as or similar in size, shape or 
design to the articles produced from the dies which 
were made by Reynolds Metals Company for the 
production of extruded shapes ordered by Panaview 
Door & Window Co., Reynolds Metals Company 
would suffer irreparable injury in that it would be 
enjoined from carrying on business with many 
other companies and industries for whom at the 
present time extruded articles similar in size, shape, 
and design to the Panaview door are manufactured 
the actual loss from which is wnascertainable at 
this time. Furthermore, in view of the present lack 
of availability of aluminum, many other companies 
and industries dependent upon the Reynolds Metals 
Company for extrusions would be substantially and 
irreparably injured. 


/s/ O. J. MEYER, JR. 


Subseribed and sworn to before me this 14th day 
of September, 1955. 


[Seal] /s/ GRACE M. CRARY, 
Notary Public in and for Said County and State of 
California. 
My Commission Expires Jan. 26, 1957. 


[Endorsed]: Filed September 15, 1955. 
Received in evidence November 22, 1955. [88] 


us. Reynolds Metals Co. a9 
PeAINTIFE’S EXHIBIT No. 1 
[Title of District Court and Cause.] 


STIPULATION OF FACY’S 


The parties hereto hereby stipulate to the follow- 
ing facts: 


1. During the period from April, 1954, through 
December, 1954, plaintiff ordered from defendant 
aluminum extrusions as follows: 


(a) Customer Order No. P583 dated April 20, 
1954, in the approximate sum of $16,000.00, which 
Order was accepted and final credit approval given 
by defendant on May 11, 1954, and final shipment 
of which Order was made on or about October 5, 
1954. 


(b) Customer Order No. P1085 dated July 12, 
1954, in the approximate sum of $20,000.00, which 
Order was accepted and final credit approval given 
by defendant on [40] July 15, 1954, and final ship- 
ment of which Order was made on or about Octo- 
ber 30, 1954. 


(c) Customer Order No. P1750 dated September 
30, 1954, m the approximate sum of $20,000.00, 
which Order was accepted and final credit approval 
given by defendant on October 6, 1954, and final 
shipment of which Order was made on or about 
January 22, 1955. 


(d) Customer Order No. P2502 dated December 
13, 1954, in the approximate sum of $16,670.00, 
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which Order was accepted and credit approval given 
on February 3, 1955, which was followed by a hold 
order from defendant’s credit department dated 
February 17, 1955, and the Order was finally ap- 
proved and released on February 23, 1955, and final 
shipment of which Order was made on or about 
May 31, 1955. 


(e) Customer Order No. 3428 dated March 30, 
1955, which Order was never accepted or acknowl- 
edged by defendant, but the parties reserve the 
right to produce testimony as to the reason for non- 
acceptance and non-acknowledgment. 


2. Each of the Orders hereinabove in Paragraph 
1 set forth, except Order No. 3428, were acknowl- 
edged in writing by defendant to plaintiff, which 
said written acknowledgment contained the Para- 
graph 11 which is set forth in plaintiff’s Complaint. 
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3. Defendant manufactured nine sets of die tools 
under ‘‘T’’ Orders numbered 3318 through 3325, 
inclusive, to produce the extruded shapes ordered 
by plaintiff which were given Nos. 10414 through 
10421, inclusive, and No. 10426. A charge was 
made by [41] defendant to plaintiff of $1,430.00, 
denominated on the invoices as ‘‘Die Charge 
Prices,’’ but the parties reserve the right to produce 
testimony as to the nature of such charge. 


4, It is stipulated that defendant used the exist- 
ing die tools made under ‘‘T’’ Orders numbered 
3318 through 3325, inclusive (which had been previ- 
ously used by defendant in producing extruded 
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shapes numbered 10414 through 10421, inclusive, 
for plaintiff) to produce the extrusions called for 
by the orders thereafter received by defendant from 
Windsor Supply, Inc., but the parties reserve the 
right to produce testimony as to the extent of the 
use of such dies. 


Dated: November 17, 1955. 


THOMAS P. MAHONEY, and 
MACBETH & FORD, 


By /s/ PATRICK H. FORD, 
Attorneys for Plaintiff. 


ADAMS, DUQUE & 
HAZELTINE, 


By /s/ HENRY DUQUE, 
/s/ LAWRENCE T. LYDICK, 
Attorneys for Defendant. 
[Endorsed]: Filed November 18, 1955. 


Received in evidence November 18, 1955. 


[Title of District Court and Cause. ] 
PLAINTIFF’S OBJECTIONS TO DEFEND- 
ANT’S PROPOSED FINDINGS OF FACT 


Plaintiff herewith objects to the proposed find- 
ings and conclusions, on the following grounds: 

1. The proposed finding (Paragraph II, page 2) 
that the dies in question were not made solely for 
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plaintiff’s use is contrary to the judicial admissions 
of defendant, both before and during the trial, in 
that the defendant’s General Sales Manager, by 
affidavit and sworn testimony, admitted that Para- 
graph 11 of the Terms and Conditions did govern 
the title and use of the dies in this case. (See Ex. 
E, Aff. of Yates, September 15, 1955, page 3, line 
26 to page 4, line 19.) 


2. The said proposed finding that the dies were 
not made solely for plaintiff’s use, 1s erroneous as 
a matter of law, in that the terminology ‘*Die 
Charge”’ on the front side of the Acknowledgment 
form (Ex. 21) is directly interwoven with the 
‘‘Terms and Conditions’’ on the reverse side, to wit, 
paragraph 11, which is the only provision by which 
plaintiff agreed to pay any [43] die charges, that is, 
to pay a die charge for the use of dies made ‘‘solely 
and specifically’’ for plaintiff’s order. 


3. The said proposed finding is not only con- 
trary to the preponderance of the evidence, but is 
in conflict with all the evidence produced by both 
sides, in that there is no evidence that defendant 
made these dies for any one’s use except for the 
plaintiff’s orders on the acknowledgment of which 
the dies were listed and upon which a ‘‘die charge 
price’’ was collected (Ex. 21). 


4, The said proposed finding would imply that 
plaintiff paid a ‘‘die charge’’ for some purpose 
other than that prescribed by paragraph 11. This 
would make paragraph 11 an utterly meaningless 
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clause in the contract. The die charge ‘‘price’’ 
would therefore be a purchase price under the ordi- 
nary meaning of contracts—there being no evidence 
of any agreement or custom to the contrary. Hence, 
plaintiff would be the outright owner of the dies, 
and defendant a mere bailee, within the strict pur- 
view of Hollywood Eq. Co. v. Furer, 16 Cal. 2d 
184. The liberal Federal Rules of Pleading should 
persuade this Court to take hold of this problem 
rather than leaving it for independent litigation. 


5. The said proposed finding violates the rule 
that any ambiguity should he construed against the 
drafter of the agreement. If there is, therefor, anv 
possible difference in meaning between ‘‘die charge”’ 
on the front of the acknowledgment and in para- 
eraph 11 on the reverse, that ambiguity must be 
resolved in favor of plaintiff, which was obviously 
led to believe that paragraph 11 was appheable. 
Even defendant’s General Sales Manager thought 
and testified that it was applicable and that these 
dies were made “‘solely and specifically for use on 
buver’s order’’ (Ex. E, Yates Affidavit). 


6. The said proposed finding ignores the fact 
that the ‘‘surrounding circumstances’’ introduced 
in evidence showed that defendant had frequently, 
both orally and in writing, led plaintiff [44] to 
believe that dies were restricted to the ‘‘sole use”’ 
of the buyer. The earlier form of contract (Ex. 5) 
though more specifically prohibitory, would, in ordi- 
narily English, have the same meaning as Para- 
eraph 11. No one reading the different phraseology 
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would ever dream that the rewording was designed 
to change the meaning—unless he assumed that 
the draftsman had an intent to deceive buyer into 
thinking their die charge payments gave them the 
same protection they used to get under the old form, 
but that the draftsman hoped a Court would feel 
that the word ‘‘solely’’ had been twisted into mean- 
inglessness by combining the two first sentences of 
the old form (Ex. 5) into one sentence in the new 
paragraph 11. Compare also the other form used 
by defendant in Exhibit 15. 


lard 


(7. he purported finding in paragraph II, page 
2, line 20 or 21 that ‘‘plaintiff paid to defendant a 
service fee for the use of said dies’’ ean find utterly 
no support in the evidence—unless paragraph 11 
applies to these dies, since it is the only place where 
plaintiff agreed to pay a die charge for use of dies. 
If paragraph 11 applies, then the dies are ‘‘solely’’ 
for plaintiff’s use. If it does not apply, then the 
die charge was a ‘‘price,’’ as mentioned on the face 
of the acknowledgment, and the transaction was 
prima facie a sale. There being no other evidence, 
title would pass and plaintiff would be the owner 
and defendant would be the bailee who clearly vio- 
lated the rule of the Furer case, 16 C. 2d 184. 


8. Plaintiff also objects to the phraseology 
‘“service fee’’ as that term was not used in the 
contract or in the evidence. 


9. The finding No. V against the confidential 
relation is in conflict with the California law of 
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contractual protection of ideas, and defendant’s 
plagiarism of plaintiff’s design in making a second 
set of dies and in using the first set for its own 
profit, is, without contradiction in the proofs, a 
clear breach of the contract of the parties as under- 
stood in California [45] law. 


10. The findings against unfair competition are 
in conflict with C.C. 3369, subdivision 3; although 
no case has yet applied the statute to an identical 
situation, the trend of decision indicates that this 
case 1s an appropriate one to call forth the applica- 
tion of C.C. 3369 and 3294. 


Dated: December 13, 1955. 
MACBETH & FORD, 
THOMAS P. MAHONEY, 


By /s/ PATRICK H. FORD, 
Attorneys for Plaintiff. 


POINTS AND AUTHORITIES 
1. Re: Sole Use of Dies—Judicial Admissions. 


The Yates Affidavit (ix. E, pp. 3-4) takes the 
position that Paragraph 11 of the Terms and Con- 
ditions did apply to these dies but that its meaning 
was that ‘‘Panaview simply acquired a_ priority 
on the use of the dies whenever its orders for ex- 
truded shapes were received by ‘‘Reynolds”’ (Hx. 
BH, p. 3, lines 30-32). Inasmuch as, by stipulation, 
plaintiff had orders with defendant at all times up 
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to June 3, 1955, the defendant’s use of the dies for 
Windsor orders was a clear breach even on Yates’ 
construction of the agreement. Hence, plaintiff 
would be entitled to damages even though no in- 
junction would lie. 


The Yates affidavit, it is submitted, is a judicial 
admission. Jt was used by defendant to oppose a 
preliminary injunction. It was used by defendant 
as testimony at the trial. The affiant was defend- 
ant’s principal witness insofar as his title and 
office was concerned; he was the ‘‘General Sales 
Manager, Pacific Coast Region.’’ (See Ex. BH, p. 1, 
line 24.) 


As Wigmore says in his treatise on Evidence, 
section 2590. [46] 


‘“‘The vital feature of a judicial admission 
is universally conceded to be its conclusiveness 
upon the party making it * * *.” 


A supporting Federal case cited by Wigmore 
from the unfair competition field, and involving 
an admission that the products were competitive 
and that public confusion resulted, is Larson Jr. 
Co. v. Wrigley Jr. Co. (CCA 7th 1819) 253 F. 914, 
wherein the Court said: 


‘Tn a real and legitimate controversy, a party 
should be left within the knot of his averments 
in pleadings and admissions in testimony, un- 
less the Court can find an absolute demonstra- 
tion from other evidence * * * that under no 
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circumstances could the averments and ad- 
missions be true.’’ 


A judicial admission has been held to be con- 
clusive on the party by whom it was made, or to 
whom it was attributable. Wiget v. Becker (1936) 
84 FE. 2d 706, 711 [citing Wigmore Sec. 2590]. 


ce * * [I]t is fundamental that judicial admis- 
sions are proof possessing the highest probative 
value. Indeed, facts judicially admitted are facts 
established not only beyond the need of evidence to 
prove them, but beyond the power of evidence to 
controvert them.’’ Hill v. Federal Trade Commis- 
sion (1941) 124 F. 2d 104, 106. 


In affidavits, and direct examination of its wit- 
nesses, defendant has asserted, rather than ad- 
mitted, the appheahility of paragraph 11 of its 
“Terms and Conditions’’ to the use of those dies. 
Starting from the same basic premise they only 
differ in their conclusion. Whereas plaintiff in- 
terprets paragraph 11 as granting it an exclusive 
right, defendant interprets this same paragraph 11 
as one establishing only a right of priority. But the 
point of importance is that both interpretations 
begin with [47] the wording and intent of para- 
graph 11. 

The fact then that paragraph 11 of defendant's 


‘Terms and Conditions’’ is applicable to the use 
of these dies was uncontested. 
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This evidence then may not be disregarded by the 
trier of facts. Rash vy. Peoples Deposit Bank & 
Trust Co. (1951) 192 EF. 2d 470, 471. 


‘Tt is true enough that the rule, though not uni- 
versal is well established in the Federal courts, and 
in some state courts, that the uncontradicted testi- 
mony of a witness not impeached or discredited in 
anv way, to a plain and simple fact capable of con- 
tradiction if untrue, does not raise an issue of fact 
to be submitted to a jury.’’ Mutual Life Ins. Co. 
of NEY, ae Sareent..(193i) OI f)2de4) 6; 


“When controlling, positive, and uncontradicted 
evidence is introduced, and when it is unimpeached 
by cross-examination or otherwise, is not inherently 
improper, and no circumstances reflected in the 
record casts doubt on its veracity, then it may not 
be disregarded, even though adduced from inter- 
ested witnesses, and no question of credibility or 
issue of fact is presented for determination by the 
jury.’’ Nicholas v. Davis (1953) 204 F. 2d 300, 202. 


A wilful disregard of the testimony of unim- 
peached witnesses so far as they testify to facts, 
will be grounds for a new trial. U.S. v. 2,049.85 
Acres of Land (1948) 49 F.S. 20, 23. 


The Affidavit of Defendant’s Agent Yates Is 
Admissible Against and Binding on His Principle 


An affidavit sufficiently authenticated is competent 
evidence as an admission that the facts stated in 
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the affidavit are true. National Steamship Co. v. 
Tugman (1892) 143 U.S. 28, 31. 


Relevant statements or admissions of an agent of 
a corporation, which are not privileged and confi- 
dential, and are within the scope of the agent’s 
authority, are always admissible against [48] the 
corporation. Takahashi v. Hecht Co. (1931) 50 F. 
2d 326. ‘“‘In such cases they become statements of 
fact, and as such are binding on the corporation. 
This is more particularly true when they explain 
the acts of the corporation out of which the injurv 
complained of arose.’’ Takahashi, supra, p. 328. 


As defendant’s Regional General Sales Manager 
Yates was in a position of authority and responsi- 
bility, the statements and admissions in his affidavit 
were within the scope of his authority. 


“Under California law where it is shown that a 
person was given actual, ostensible authority to act 
for another in a particular matter, any declarations 
made by the agent at the time of the transaction of 
the business entrusted or apparently entrusted to 
him and relating to such business is admissible as 
part of the res gestae.’’ State Farm Mut. Auto Ins. 
Co. v. Porter (1950) 186 F. 2d 834, 845. 


‘Admissions made by an agent of a party will 
be received in evidence when the agent’s powers are 
broad enough to constitute him the general repre- 
sentative of the principal with broad managerial 
powers.’’ Moran v. Pittsburgh-Des Moines Steel 
Co. (1950) 183 F. 2d 467, 472. 
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Even if the principal does not expressly vouch 
for his agent’s statement, it is admissible against 
him as an adoptive admission if he acts or conducts 
his business in such a way as to show by implication 
that he adopted the statement. Pekelis v. Transcon- 
tinental & Western Air (1950) 187 F. 2d 122, 128. 


2, Sole Use of Dies—Contract Must Be Construed 
Wo Callkior 


This point is that the term ‘‘dic charge’’ on the 
front of the Acknowledgment (Ex. 21) must, as a 
matter of law, refer to the same thing as the term 
‘die charge’’ in paragraph 11 on the reverse. There 
could be no ambiguity. (See point 5 for effect of 
any possible ambiguity.) The contract, read as an 
entirety, must tie in the use of this term in two 
places as having the same [49] meaning in each 
place. Paragraph 11 provides for a die charge for 
use of dies made ‘‘solely and specifically’’ for buy- 
er’s order. No die charges or other special charges 
were made for use of any other dies or equipment 
in defendant’s plant—even though defendant has 
judicially admitted that the dies were ‘‘a relatively 
insignificant part of the total equipment used in 
the manufacture of aluminum extrusions.’’ (Aff. 
of Beck, dated September 18, 1955, p. 2, lines 27- 
29.) 


A very recent case is Estate of Shuster (1955) 
137 A.C.A. 137, in which Fox, J., held that ‘‘a word 
or phrase occurring more than once in a will is pre- 
sumed to be used in the same sense.’’ This rule of 
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construction applies to contracts as well as to other 
documents, like wills. 3 Williston on Contracts, 
1780, citing the old maxim Noscitur a sociis. See 
a@isow Rock I. Ry. v. Rio G. RR. (1891) 143 U.S. 
596, 609; Miller v. Mattice (1931) 35 Ariz. 180, 188. 


The California Supreme Court, in a contract case 
involving a lease, unanimously held: 


‘*It is a familiar rule of construction that, 
other things being equal, words used in a cer- 
tain sense in one part of an instrument are 
deemed to have been used in the same sense in 
another.’’ (Pringle v. Wilson, 1909) 156 Cal. 
ele ooE 


3. Sole Use of Dies—Uncontradicted Evidence Is 
That Dies Were Made Solely for Plaintitff’s 
Order. 


Although counsel for defendant ignored his own 
prior judicial admissions and argued that plaintiff 
needed some separate evidence that these dies were 
made solely for plaintiff’s order, there was utterly 
no evidence offered by defendant that it made the 
dies for any other purpose than to fulfil the specific 
order placed by plaintiff. Defendant, at that time, 
certainly had no other use for the dies. According 
to Yates (Ex. E), paragraph 11 [50] applied and 
defendant would claim the right of ownership and 
use of the dies whenever plaintiff had no order in 
defendant’s plant. But until the order was received 
from Windsor in November, 1954, defendant had no 
specific use in mind for these dies. That the dies 
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were made specifically for this order was conceded, 
and the Acknowledgment Form (Ex. 21) would 
suffice to prove that fact. The tie-in of the die 
charges on that Acknowledgment with paragraph 
11 on the reverse thereof—which is the only refer- 
ence to what die charges mean—shows that the die 
charges were for use of dies made “‘solely and 
specifically’? for plaintiff’s order. No other con- 
struction would be reasonable. No other evidence 
was proffered. 


Defendant’s specious defense of ‘‘custom’’ was 
abandoned at the trial, with the lame excuse that 
it was abandoned as a defense to Count One because 
plaintiff had abandoned any attempt to prove a 
different custom under Count T'wo—relying instead 
on the evidence of the past practice between Reyn- 
olds and other corporations and the general law 
of confidential relations and plagiarism. This aban- 
donment of the custom defense, and the shifting to 
a new defense at the opening of the trial—a defense 
in direct conflict with the sworn statement of de- 
fendant’s own General Sales Manager (Ex. E, 
Yates)—should be weighed most seriously by this 
Court in determination of the good faith of the 
defense! 


4. Die Charge Price—Implied Sale Unless Para- 
eraph 11 Applicable. 

If a written contract lists certain dies and a ‘‘die 

charge price,’’ certainly the common ordinary mean- 

ing of the terminology would be that a sale has 
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occurred. The dies would then belong to the buyer, 
and use by the seller as bailee would be strictly 
within the factual limits of Holly Eq. Co. v. Furer, 
16 C. 2d 184. 


Defendant’s only alternative to avoid that strict 
application, 1t would seem, is to concede that para- 
graph 11 on the reverse of the contract defines ‘‘die 
charge’’ to mean a sort of [51] ‘‘rental’’ charge ap- 
plicable whenever dies are made ‘“‘solely and spe- 
cifically’’ for plaintiff’s order. 


The ambiguity on which defendant must rely to 
escape from paragraph 11 is to argue that ‘‘die 
charge’’ as used on the front of the contract had a 
different meaning than when the same phrase was 
used in paragraph 11. because, if the meaning was 
the same the die charges were paid for use of dies 
made ‘‘solely’’ for buyer’s use. 


Assuming that there is an ambiguity, then the law 
requires that the ambiguity be construed in favor 
of plaintiff. 

Hay v. Allen 
(1932) 112 C.A. 2d 676. 


Myers v. Alta Con. Co. 
(1951) 37 C. 2d 739, 748. 


If it is possible to escape from the rule by parol 
evidence, the burden was on defendant, not on 
plaintiff. Hence, the Court erred in holding that 
plaintiff had not met the ‘‘preponderance.’’ 


Laidlaw v. Marye 
(1901) 183 C. 170. 
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lorkpattickv. Pye 
(1922) 59 C.A. 125. 


Balfour v. Fresno Co. 
(1895) 109 C,. 221. 


Keller v. Hiers 
(1951) 108 C.A. 2d 424. 


6. Defendant’s Own Attorney Interpreted the Con- 
tract in the Same Way Plaintiff Understood It. 


Counsel for plaintiff find it impossible to believe 
that their chent’s understanding of the contract 
was not sound, inasmuch as a letter from defend- 
ant’s own house counsel is substantially in agree- 
ment with our position. 


A copy of the letter is attached hereto as an 
exhibit. Counsel for defendant was shown this Jet- 
ter during the recess just prior to the announcement 
in open court that he withdraw his defense of ‘‘cus- 
tom and usage.”’ 


Respectfully submitted 
THOMAS P. MAHONEY, 
MACBETH & FORD, 


By /s/ PATRICK H. FORD, 
Attorneys for Plaintiff. [52] 
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Reynolds Metals Company 
General Offices, Richmond, Virginia 


Address reply to 
General Sales Office 

2000 South Third Street 
Louisville 1, Kentucky 


April 28, 1955. 
Frank T. Cotter, Esquire, 
Wilson, Selig & Cotter, 
650 South Grand Avenue, 
Los Angeles 17, California. 


Dear Mr. Cotter: 


Although you find paragraph 11 in our terms and 
conditions ambiguous, I am pleased to know that 
you consider our form above par. I shall try to 
clarify the ‘‘ambiguities’’ under paragraph 11. 

(a) You cannot remove a die and put it in 
another shop. 


(b) When a service charge is made for the 
die, we cannot use it for other customers. 
(c) We pay personal property taxes. 
(d) We pay for maintenance, repair and 
replacement. 
With regard to using the die for another cus- 


tomer, we assume no obligation not to make an iden- 
tical die for another customer; that is, we assume 
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no obligation in connection with the design of the 
die. 


I assume that vou know that the charge paid by a 
customer for a die does not represent the die’s pur- 
chase price. In some instances the charge is only a 
fraction of the purchase price of the die; in others, 
the charge is in excess of the purchase price. In 
the latter situation, the charge is based on the an- 
ticipated short life of the die, on the cost of adapt- 
ing other equipment for use with the die, or per- 
haps both. 


IT hope the foregoing explains our equipment 
provision to your satisfaction. Since one of our 
terms of sale is involved in your problem, I am 
naturally curious to know the nature of the prob- 
lem. Jf vou find it necessary to write further, per- 
haps you could tell me why our provision is relevant 
to your client’s matter. 


Very truly yours, 


/s/ JOHN H. GALEA, 
Attorney. 
JHG:jh 
Affidavit of Service by Mail attached. 
[Endorsed]: Filed December 15, 1955. [53] 


= 
~) 


vs. Reynolds Metals Co. 


[Title of District Court and Cause.] 


FINDINGS OF FACT AND 
CONCLUSIONS OF LAW 


This matter came on for trial on November 18, 
1955, in the Courtroom of the Honorable William 
C. Mathes, Judge Presiding, the Court sitting with- 
out a jury, a jury having been waived by the parties 
hereto. Plaintiff appeared through its attorneys of 
record, Thomas P. Mahoney, Esquire, and Messrs. 
Macbeth & Ford, by Patrick H. Ford, Esquire, and 
defendant appeared through its attorneys of record, 
Messrs. Adams, Duque & Hazeltine by Henry 
Duque, Esquire, and Lawrence T. Lydick, Esquire. 
Evidence, both oral and documentary, was taken 
on behalf of the parties, and the matter having been 
submitted to the Court for consideration, and the 
Court having duly considered the same, now makes 
its Findings of Fact and Conclusions of Law as 
follows: 

Findings of Fact 


ti 

It is true that plaintiff is a corporation duly or- 
ganized [55] and existing under the laws of the 
State of California with its principal place of busi- 
ness in Los Angeles County and that defendant is 
a corporation duly organized and existing under the 
laws of Delaware and having a regular and estab- 
lished place of business in this judicial district. It 
is also true that the jurisdiction of this Court is 
founded upon diversity of citizenship between the 
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parties and upon the fact that the matter in con- 
troversy, exclusive of interest and costs, exceeds 
the sum of Three Thousand Dollars ($3,000.00). 


II. 

It is true that some time during the months of 
April, May, or June, 1954, plaintiff placed with 
defendant and defendant received from plaintiff 
orders for the manufacture by defendant of ex- 
trusion dies to be used in producing extruded shapes 
for a sliding door and that defendant acknowledged 
said orders in writing, which said acknowledgments 
contained certain Terms and Conditions, including 
therein a Paragraph 11 which is set forth in Para- 
eraph III of plaintiff’s Complaint. It is also true 
that after said extrusion dies were manufactured 
by defendant, plaintiff paid to defendant a service 
fee for the use of said dies in the manufacture of 
extruded shapes therefrom. It is not true, and 
plaintiff has failed to establish by a preponderance 
of the evidence, that the dies in controversy were 
constructed ‘‘solely for use on buyer’s order’’ within 
the meaning of Paragraph 11 of the Terms and 
Conditions set forth in Paragraph III of plaintiff’s 
Complaint, nor is it true that defendant at any time 
agreed to keep such dies for plaintiff’s sole and 
exclusive use. 

afelisle, 

It is not true, as is alleged in Paragraph IV of 
plaintiff’s Complaint, that defendant violated its 
contract by using the aforesaid extrusion dies to 
make extrusions for plaintiff’s competitors, and in 
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this connection, the Court finds that [56] while 
said dies were at one time used by defendant to 
produce extrusions for Windsor Supply, Inc., such 
use was not in violation of any contract or contracts 
existing between plaintiff and defendant. 


TV. 

It is true that the dies which were manufactured 
by defendant for plaintiff were to be used in pro- 
ducing extruded shapes for the construction of an 
aluminum sliding door which plaintiff sold under 
the name of ‘‘Panador,’’ but the Court finds that 
plaintiff has failed to establish by a preponderance 
of the evidence any of the other allegations set 
forth in Paragraph V of plaintiff’s Complaint on 
file herein and that each of the said allegations is 
untrue. The Court further finds that plaintiff has 
not been damaged in the sum of Two Hundred Fifty 
Thousand Dollars ($250,000.00) or in any other 
sum whatsoever. 

V. 

It is true that some time prior to June 30, 1954, 
plaintiff conceived and developed a sliding door to 
which it apphed the name of ‘‘Panador,’’ which 
said door included an aluminum frame and an 
aluminum sash of various shapes, and that the 
drawings of such extruded shapes were reduced to 
blueprint form by plaintiff and submitted to de- 
fendant in that form. FEixcept as hereinabove in this 
paragraph found to be true, the Court finds that 
plaintiff has failed to establish by a preponderance 
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of the evidence any of the other allegations con- 
tained in Paragraphs VII, VITI, IX, and X of 
plaintiff’s Complaint, and that each of the said 
allegations is untrue. In this connection, the Court 
further finds that at no time did there ever exist 
between plaintiff and defendant a fiduciary or trust 
relationship of any kind or character, nor was there 
any evidence received in the trial of the action to 
establish the universal custom of the aluminum 
extrusion industry with regard to the matters in 
the allegations contained in the [57] Second Cause 
of Action of plaintiff’s Complaint. 


Nal: 


The Court finds that each and all of the allega- 
tions of Paragraphs XIJ, XIII, XIV, and XV of 
plaintiff’s Complaint are untrue and that plaintiff 
has failed to establish by a preponderance of the 
evidence either or any of such allegations. 


Conclusions of Law 


From the foregoing Findings of Fact, the Court 
concludes as follows: 


I 


Plaintiff has failed to establish by a preponder- 
ance of the evidence that the dies in controversy 
were constructed ‘‘solely for use on buyer’s order”’ 
within the meaning of the contract alleged in the 
First Cause of Action of plaintiff’s Complaint, and 
there has been no breach of said contract by defend- 
ant, and plaintiff is not entitled to recover any 
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damages from defendant by reason of any alleged 
breach of said contract. 


II. 

There never existed at any time a fiduciary or 
trust relationship between plaintiff and defendant 
in connection with the matters referred to in plain- 
tiff’s Complaint, nor was there ever any disclosure 
by defendant of any confidential information fur- 
nished to it by plaintiff. 


ITI. 


Defendant did not by any act or transaction un- 
fairly compete with plaintiff at any time, nor has 
defendant ever done any act which would entitle 
plaintiff to punitive or exemplary damages under 
California Civil Code Section 3294. 


IV. 


Plaintiff has not been irreparably or otherwise 
injured by any of the acts of defendant nor is or 
has plaintiff at any time ever been entitled to in- 
junctive relief against defendant by [58] reason of 
any of the allegations contained in plaintiff’s Com- 
plaint. 

V. 

Defendant is entitled to judgment, that plaintiff 
take nothing by reason of its Complaint on file 
herein; and that defendant have and recover from 
plaintiff its costs of suit incurred herein. 


Let Judgment be entered accordingly, 
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Dated: December 19, 1955. 


/s/ WM. C. MATHES, 
Judge. 


The within Findings of Fact and Conclusions of 
Law are hereby approved. 


Dated: December .., 1955. 


THOMAS P. MAHONEY and 
MACBETH & FORD, 


The within Findings of Fact and Conclusions of 
Law are hereby disapproved as to form. 


Dated: December 9, 1955. 


THOMAS P. MAHONEY and 
MACBETH & FORD, 


By /s/ Peles ORD, 
Attorneys for Plaintiff. 
Receipt of copy acknowledged. 
Lodged December 9, 1955. 
[Endorsed]: Filed December 19, 1955, [59] 
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In the United States District Court, Southern 
District of California, Central Division 
No. 18469-WM 


PANAVIEW DOOR & WINDOW CO., a Corpora- 


tion, 
Plam@tiff, 
VS. 
REYNOLDS METALS COMPANY, a Corpora- 
tion, 
Defendant. 


JUDGMENT FOR DEFENDANT AND ORDER 
DENYING INJOUNCTIVE RELIEF 

This matter came on for trial on November 18, 
1955, in the Courtroom of Honorable William C. 
Mathes, Judge Presiding, the Court sitting without 
a jury, a jury having been waived by the parties 
hereto. Plaintiff appeared by its attorneys of rec- 
ord, Thomas P. Mahoney, Esquire, and Macbeth & 
Ford, by Patrick H. Ford, Esquire, and defendant 
appeared by its attorneys of record, Adams, Duque 
& Hazeltine by Henry Duque, Esquire, and Law- 
rence T. Lydick, Esquire. Evidence, both oral and 
documentary, was taken on behalf of the parties 
hereto, and the matter having been submitted to the 
Court for its consideration and the Court having 
duly considered the same and having made and filed 
its Findings of Fact and Conclusions of Law herein, 
now, therefore, 

It Is Hereby Ordered, Adjudged and Decreed 
that plaintiff take nothing of or from defendant by 
reason of its Complaint on file herein or by reason 
of any of the allegations [60] therein contained. 
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It is further ordered, adjudged, and decreed that 
plaintiff’s Motion for a Preliminary Injunction or 
for any other injunctive relief be and it is hereby 
denied. 

It is further ordered, adjudged, and decreed 
that defendant recover its costs of suit incurred 
herein, taxed at $209.40. 

Dated: December 19, 1955. 


/s/ WM. C. MATHES, 
Judge. 


The within Judgment for Defendant and Order 
Denying Injunctive Relief is hereby approved. 


Dated: December . ., 19955. 


THOMAS P. MAHONEY and 
MACBETH & FORD, 


2 


Attornevs for Plaintiff. 


The within Judgment for Defendant and Order 
Denying Injunctive Relief is hereby disapproved 
as to form. 

Dated: December 9, 1955. 


THOMAS P. MAHONEY and 
MACBETH & FORD, 


By /s/ P. H. FORD, 
Attorneys for Plaintiff. 
Receipt of copy acknowledged. 
Lodged December 9, 1955. 
[Endorsed]: Filed December 19, 1955. 
Docketed and entered December 20, 1955. 


us. Reynolds Metals Co. 63 
[Title of District Court and Cause. ] 


NOTICE OF APPEAL BY PLAINTIFF 
To the Court: 


Please take notice that the plaintiff hereby ap- 
peals from the judgment in the above case, to the 
United States Court of Appeals, Ninth Circuit. 


Dated: January 12, 1956. 


THOMAS P. MAHONEY and 
MACBETH & FORD, 


By /s/ PATRICK H. FORD, 
Attorneys for Defendant and 
Appellant. 
Affidavit of service by mail attached. 
[Endorsed]: Filed January 12, 1956. [62] 


In the United States District Court, Southern 
District of California, Central Division 


No. 18469-WM. 


PANAVIEW DOOR & WINDOW CO., a Corpora- 


tion, 
Plaintiff, 
VS. 
REYNOLDS METALS COMPANY, a Corpora- 
tion, 
Defendant. 


Honorable William C. Mathes, Judge, Presiding. 
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REPORTER’S TRANSCRIPT 
OF PROCEEDINGS 


Los Angeles, California 


Friday, November 18, 1955 


Appearances: 


For the Plaintiff: 
MACBETH & FORD, by 
THOMAS P. MAHONEY, ESQ., and 
PATRICK FORD, ESQ. 


For the Defendant: 
ADAMS, DUQUE & HAZELTINE, by 
HENRY DUQUE, ESQ., and 
LAWRENCE LYDICK, ESQ. 


November 18, 1955—1:45 P.M. 


The Court: Are there any ex parte matters? 

The Clerk: No, your Honor. 

The Court: Call the calendar. 

The Clerk: Case No. 18469, Panaview Door & 
Window Co. vs. Reynolds Metals Company. 

Mr. Mahoney: Ready for the plaintiff. 

Mr. Duque: Ready for the defendant. 

The Court: You may proceed on behalf of the 
plaintiff. 

Mr. Duque: Your Honor, may I interrupt coun- 
sel before he proceeds? May I introduce to the 
court Mr. Fred R. Edney of the Law Department 
of the Reynolds Metals Company from Louisville, 
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Kentucky, who will be sitting at counsel table but 
who will not participate in the trial. 
The Court: Very well. Mr. Edney is welcome. 


OPENING STATEMENT ON 
BEHALE OF PLAINTIFF 


Mr. Mahoney: May it please the court, the posi- 
tion of the plaintiff can be divided into three pri- 
mary headings. One is that there was indubitably 
an admitted contract between the plaintiff and the 
defendant. Two, that there were submissions in con- 
fidence by the plaintiff to the defendant of draw- 
ings and of the work products of the mind and the 
minds of the plaintiff’s employees. And, three, that 
the defendant by certain of its acts facilitated the 
breaking [3*] of the relationships of a customer of 
plaintiff’s, and also facilitated the open competition 
of that customer with plaintiff. 

But, furthermore, under the third heading the 
plaintiff intends to prove that the defendant actu- 
ally manufactured substantially what the plaintiff 
was accustomed to manufacture and sold what it 
had manufactured under the guise of doors to the 
former customer of the plaintiff in direct sales com- 
petition with the plaintiff; and that it did this for 
its own profit in competition with the plaintiff. 

The Court: That the defendant did it directly ? 

Mr. Mahoney: That is correct, your Honor. We 
intend to prove that when these extrusions were 


*Page numbering appearing at top of page of original Reporters 
Transcript of Record. 
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taken on the order of defendant from the extrusion 
department to the parts department, the defendant 
then placed these extrusions in a condition in which 
they were substantially equivalent to the condition 
in which the plaintiff would place them; and that 
these extrusions, and what had been done with 
them and the parts supplied by the parts depart- 
ment, were never sold under poundage but were 
sold as so many doors by Reynolds Metals to the 
former customer, Windsor Supply Company, by the 
defendant. 

The Court: Sold wholesale, I take it? 

Mr. Mahoney: Sold wholesale, that is correct, in 
the same manner that the plaintiff sold them [4] 
wholesale. 

Now, getting down specifically to the issues here 
there is no question but that the contract is ad- 
mitted. There is no question but that the dies were 
used, the specific dies manufactured from the plain- 
tiff’s drawings by the defendant under the contract 
were used by the defendant to manufacture extru- 
sions not for anybody else who was a third party, 
but for its own account. The order for the extru- 
sions came from the parts department to the extru- 
sion department, and Reynolds Metals was in a 
sense buying the extrusions from plaintiff’s dies sc 
that it could get into competition with the plaintiff. 

Now, fundamentally, while the defendant here has 
at last admitted that a contract exists, the plaintiff 
has been somewhat at a loss to determine on what 
basis the defendant’s position in regard to the in- 
terpretation of the contract may be. 
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The Court: Before you leave that—are you com- 
ing back to this last contention you mentioned? 

Mr. Mahoney: Oh, yes, your Honor, I will get 
back to that subject in much greater detail. 

The Court: Isn’t the substance of your conten- 
tion that the defendant was akin to a contributory 
infringer to the patent 

Mr. Mahoney: Yet, this is a very interesting 
ease of first impression, your Honor. 

The Court: that the defendant contributed 
to the [5] unfair competition of one of your com- 
petitors, and contributed by making it possible for 
your competitor to palm off as his own goods that 
were essentially those of the plaintiff? 

Mr. Mahoney: Well, your Honor, we don’t take 
exactly that position because we feel that the acts 
of the third party here, other than the fact that 
the defendant practically set them up in business 
in competition with us, with the plaintiff, we don’t 
feel that the issue of palming off enters into this 
ease at all. 

The Court: Let’s analyze that just a moment so 
I will understand it. I suppose there is nothing 
illegal. If the defendant wanted to set some com- 
petitor up in business, a competitor against some 
of its customers, I suppose that might be considered 
unethical or commercially immoral, but not illegal. 
would it be? 

For instance, there is nothing to prevent Reyn- 
olds Metals Company, or any other manufacturer, I 
take it, if they consider it good business to do so, 
to finance a dozen competitors of their customers. 
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Mr. Mahoney: Well, as a matter of fact, they do | 
that themselves. They actually, in their own parts | 
department 

The Court: Let’s just stay away from that. So 
that I will be sure to understand it, you don’t con- 
tend there is anything illegal about that, do [6] 
vou? 

Mr. Mahoney: No, your Honor. 

The Court: So any unfair competition would 
have to consist, would it not, in enabling one of 
your competitors to compete unfairly with the 
plaintiff. 

Mr. Mahoney: Well, it goes further than that, 
vour Honor. To make myself clear on the issue—— 

The Court: Well, there may be more to it than 
that, but let’s talk about the minimum. The very 
minimum would be that, wouldn’t it? 

Myr. Mahoney: Yes, your Honor. 

The Court: Now, how is it contended by plaintiff 
that the defendant, Reynolds Metals Company, here 
made it possible for one of your competitors to 
compete unfairly with you, or to engage in an un- 
fair trade practice? 

Mr. Mahoney: We don’t say exactly that, your 
Honor. What we say is that the Reynolds Metals 
Company is engaged in an unfair trade practice 
themselves. 

The Court: Well, in order to say that you must 
say, must you not—I don’t recall the name of this 
company. 

Mr. Mahoney: Panaview Door & Window Co.? 

The Court: No, not that one. 
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Mr. Mahoney: Windsor Supply. 

The Court: Windsor. 

Mr. Mahoney: Yes. 

The Court: You must say, must you not, that 
Windsor [7] was an agent of Reynolds. 

Mr. Mahoney: No, your Honor. If we take—this 
is a diversity case, and we take the California law 
which is pertinent thereto. Unfair competition is 
defined and paraphrased as unfair or fraudulent 
action, business action on the part of a defendant. 
And we intend to prove that by that definition the 
defendant here did engage in unfair and fiaudulent 
tactics to the detriment and harm of the Panaview 
Door & Window Co. 

The Court: Well, if it did, then Windsor did 
also, necessarily, did it not? 

Mr. Mahoney: That is not necessarily so, your 
Honor. Because what Reynolds did, we contend, was 
the primary and the essential harm, and that Wind- 
sor was just placed in a position to compete directly 
with Panaview Door & Window Co., the plaintiff 
here, its former supplier. 

The Court: By offering the same product, es- 
sentially the same product 

Mr. Mahoney: ‘The identical product to actual 
eustomers who had been established, and facilitating 
what the defendant did here. 

The Court: Very well. Then the tort alleged to 
have been committed by Reynolds is the tort of 
using plaintiff’s dies to make 

Mr. Mahoney: Its own product. [8] 

The Court: ——to make doors similar to those 
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of the plaintiff, substantially identical to those of 
the plaintiff. 

Mr. Mahoney: Identical, substantially. 

The Court: Well, you may go that far if you 
like, but it is sufficient—— 

Mr. Mahoney: There are a few minor details in 
the findings, such as rollers and things of that na- 
ture. 

The Court: And distributing it to the trade, so 
to speak. 

Mr. Mahoney: And particularly to a former cus- 
tomer, and alienating that former customer by 
virtue of the fact that it had direct access to what 
really was the plaintiff’s. 

The Court: Well, that is proof of damage, isn’t 
it, as distinguished from proof of the tort? 

Mr. Mahoney: Well, we have many factual rami- 
fications here, your Honor. 

The Court: Let us get at it this way: Would 
not the plaintiff’s contention be the same if Reyn- 
olds had sold these doors to a half dozen people in 
the trade? 

Mr. Mahoney: Yes, your Honor. 

The Court: Or, to be more specific still, to any- 
one in the trade? 

Mr. Mahoney: Yes, your Honor. But the wrong 
is aggravated by—— 

The Court: But that goes to damages, does it 
not? 

Mr. Mahoney: That is right. [9] 

The Court: Let’s talk about the tort itself. 

Mr. Mahoney: Yes, your Honor. 
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The Court: So the tort must be in the wrongful 
use of the dies, is that it? 

Mr. Mahoney: And the information which it 
got to construct the dies from. 

The Court: Let’s get at it this way: Suppose 
there were no dies. Suppose it is an assembled prod- 
uct of some kind, but it is like the plaintiff’s. Would 
your contention be the same? 

Mr. Mahoney: I don’t think you ean actually 
draw an analogy there, your Honor. If this were 
just a common ordinary product—well, let’s take a 
common measuring cup, take an aluminum measur- 
ing cup, and the defendant here was extruding, if 
it were feasible and possible to do so, a plurality 
of measuring cups which were standard on the 
market, this would be nothing because there was 
no property right and there was no contract. 

The Court: Suppose you took some kind of a 
product that you could take standard 

Mr. Mahoney: Standard components. 

The Court: ——-components, stove bolts and nuts 
and serew them together in a way and they look 
just like the plaintiff’s. There would be no wrong 
there, J take it, unless Reynolds contributed to the 
tort of palming off—— [10] 

Mr. Mahoney: That is correct, your Honor. 

The Court: -~——those as plaintiff’s goods. 

Mr. Mahoney: That is correct. 

The Court: And there is no claim of palming 
off here, as I understand it? 

Mr. Mahoney: That is correct. 

The Court: So then must we not get back to this: 
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That the essential tort claimed here is the maluse 
of the dies? 

Mr. Mahoney: And the information which—— 

The Court: Yes. 

Mr. Mahoney: was submitted to Reynolds. 

The Court: Well, of course, I have no knowledge 
of that. I was trying to reduce it to its simplest 
form. 

In other words, the wrongful use of what is 
essentially claimed to be plaintiff’s. 

Mr. Mahoney: To be reserved for the exclusive 
use of the plaintiff. 

The Court: Yes. So that gets us right back to 
the contract, doesn’t it? 

Mr. Mahoney: Well, it is very interesting to 
notice, your Honor, the drift in the law on the 
point of view of contracts to so interpret these con- 
tracts that there is implicit obligation of good faith. 

The Court: But that still gets us back to the 
contract, doesn’t it, and to the interpretation to be 
placed upon it? [11] 

Mr. Mahoney: And the breach of confidential 
relationship arising out of the misuse of the con- 
fidential information submitted. 

The Court: That is still a part of the contrac- 
tual relationship, isn’t it? 

Mr. Mahoney: Yes, this is the contractual re- 
lationship. 

The Court: Very well. I think I understand it. 

Mr. Mahoney: Now, going back to the contract, 
your Honor, originally looking at the whole litiga- 
tion and the pleadings from the point of view of 
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history, the contract was originally categorically 
denied in the statement of reasons in support of 
defendant’s objections to plaintiff’s motion for a 
preliminary injunction. Then the defendant changed 
its grounds and appeared to take the position that 
the word ‘‘solely,”’ in the language of the contract 
wherein it was stated that the dies were solely for 
the use of the plaintiff, it appeared to take the 
position that this word ‘‘solely’’ was to be inter- 
preted perhaps as a word heavy with custom and 
usage; in other words, that what it meant was that 
the defendant only had to reserve the use of the 
dies when it was necessary to complete the orders 
of the plaintiff. But if there were no orders of the 
plaintiff in the plant, then it could use the dies for 
the orders of others. [12] 

The Court: Well, the plaintiff claims, as I un- 
derstand it, that it was entitled to—— 

Mr. Mahoney: Exclusive use. 

The Court: all of the extrusions from those 
dies. 

Mr. Mahoney: That is correct. That is our in- 
terpretation of the agreement. 

The Court: Or, to put it another way, that the 
defendant was not entitled to make use of the dies 
for any other purpose at any time except other 
than the production of extrusions for the plaintiff 
on plaintiff’s order. 

Mr. Mahoney: That is our contention, your 
Honor. 

Now, in the supplemental memorandum of law, 
which has just been submitted and filed here, the 
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defendant takes a rather perplexing position to the 
plaintiff. 

The Court: Well, perhaps we are ahead of our- 
selves in taking this up, aren’t we? 

Mr. Mahoney: All right, your Honor. 

The Court: Do you offer in evidence the stipu- 
lation of facts, or have you completed your state- 
ment ? 

Mr. Mahoney: These have been offered here. 

The Court: Have you completed your opening 
statement? 

Mr. Mahoney: No, your Honor. 

Now, the California law on contracts is incon- 
trovertibly to the fact that the words of the con- 
tract are to be understood in their ordinary and 
popular sense. And the plaintiff [13] intends to 
prove, and can prove, that the burden of proof in 
this regard rests entirely with the defendant to 
prove that there was a custom or trade usage which 
would justify them in imparting to the language 
of the contract any other meaning than that which 
is the customarily understood and the common 
meaning of the words used there. 

The Court: I would assume that would be true 
in any case, would it not, that the parties to the 
agreement asserting the use of a word in some spe- 
cial sense has the burden of proving the agree- 
ment so to use the word ? 

Mr. Mahoney: Yes, your Honor, and we only 
accentuate that because we want to make it clear 
that we have difficulty in understanding the defend- 
ant’s position in this regard. 
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Now, on the point of breach of confidence, we 
intend to prove that the plaintiff was assured by 
employees of the defendant that such information 
as was disclosed by the plaintiff to the defendant 
would be kept in confidence, and that in the course 
of their dealings as executives and employees of 
the plaintiff, and also as executives of associated 
corporations of the plaintiff, they had been in- 
formed by rather responsible representatives of the 
corporation that it was the custom of the corpora- 
tion to utilize the dies exclusively for the customer 
that paid the die charge; and also to keep any in- 
formation which was conveyed by the customer to 
the defendant in confidence. [14] 

On the question of unfair competition, which we 
think is one of the more interesting aspects of this 
litigation, the defendant has always taken the posi- 
tion in its pleadings that it was not in any way 
competing with the plaintiff. However, what the 
defendant did—and this will be proven—is that it 
negotiated with the customer, Windsor, of the 
plaintiff, prior to the time at which Windsor sev- 
ered its relationship with the plaintiff. And we 
will show, also, that even if the contract were to 
be interpreted as meaning that Reynolds was en- 
titled to utilize the dies when there was no order 
in the plant of plaintiff in behalf of another cus- 
tomer, we can show that there was a continual chain 
of orders and that the plaintiff was being shorted 
on his deliveries which considerably handicapped 
them in their operations, while material was being 
supplied to Windsor—doors were actually being 
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supplied to Windsor by the defendant here by 
utilizing extrusions from the dies of the plaintiff. 

The Court: There is no contention of any wrong- 
ful palming off. 

Mr. Mahoney: No, your Honor. The thing that 
is most important to understand about this phase 
of the operation of Reynolds is that its parts de- 
partment is substantially an independent operation 
from the extrusion department and acts, in a sense, 
as a manufacturing outlet for many completely 
fabricated parts. [15] 

For instance, Reynolds manufacturers various 
types of windows for its own account; and manufac- 
tures other articles of that type, and sells these 
as a wholesaler to distributors, to jobbers and the 
like. And when the order went from the parts de- 
partment to the extrusion department, Reynolds 
was ordering the extrusions from plaintiff’s dies 
in exactly the same manner as it would have if it 
had ordered extrusions for its own product from its 
own dies, and was utilizing these extrusions to fab- 
ricate, as far as it possibly could, the essential com- 
ponents of a door which was sold to Windsor, which 
had previously been the customer of the plaintiff. 

The Court: Is there any contention here that 
this door in its structural appearance, or any other 
aspect, has acquired some secondary meaning in the 
trade? 

Mr. Mahoney: Well, your Honor, there is a con- 
tention here because, as a matter of fact, as will be 
testified to, the remarkable similarity of appear- 
anee here where the identical components parts 
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were supplied to the former customer of the plain- 
tiff naturally enabled the plaintiff—rather, the for- 
mer customer Windsor to assume the position that 
it had a continuous supply from the same source 
of the identical door. So it could walk into its for- 
mer contact and say, ‘We are not giving you any- 
thing different. We are giving you the same thing, 
the same dies from exactly the same source.’’ [16] 

The Court: Isn’t that a palming off? 

Mr. Mahoney: Well, there is an element of 
palming off in that, yes, your Honor. And this 
greatly facilitated Windsor’s success. 

The Court: But is there a contention that the 
plaintiff had established for its doors some second- 
ary significance in the trade? 

Mr. Mahoney: It has not been so pleaded, your 
Honor, but we would be glad to amend the plead- 
ing to conform to the evidence here on that ques- 
tion because I think we can produce testimony that 
this remarkable identity of appearance naturally 
facilitated the aproach of Windsor, with this prod- 
uct, which it was now buying from the defendant, 
to customers and laying the customer’s fears aside 
that there would be a new product, an untried prod- 
uct which they would have start in on all over again. 

The Court: Only so if this product, by reason 
of its appearance, or some other quality could be 
palmed off as being plaintiff’s product. 

Mr. Mahoney: It can’t. It is identical in appear- 
ance, and therefore could be palmed off that, im- 
plied assurance to the customer, I take it, if he 
knew something of plaintiff’s product. 
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Mr. Mahoney: Yes. And the customer, the prin- 
cipal customer here, of course, was very conversant. 
Fuller, which [17] was the principal customer with 
Windsor, had its connection, of course, was ex- 
tremely conversant with the product which Wind- 
sor had been selling them because they had a tre- 
mendous order for purchase. 

The Court: In trade parlance, I take it, the de- 
fendant was the manufacturer and Windsor was— 
what? A jobber or distributor? 

Mr. Mahoney: The plaintiff, you mean, your 
Honor, was the manufacturer. 

The Court: Reynolds on the defendant’s 
side—— 

Mr. Mahoney: Oh, yes. Reynolds was taking the 
position of a manufacturer. 

The Court: And Windsor was a jobber or dis- 
tributor ? 

Mr. Mahoney: That’s right. 

The Court: And when you say ‘‘Fuller,’’ are 
you referring to the Fuller Paint Company? 

Mr. Mahoney: ‘That is correct. 

The Court: They would be the retailer. 

Mr. Mahoney: That is correct. Now, the measure 
of the wrong which the defendant here has brought 
against the plaintiff is the fact that while the plain- 
tiff was negotiating with Windsor a critical ques- 
tion of payment of a large sum of money for doors 
which had already been delivered by plaintiff, on 
the verv affidavits of the defendant we know that 
Reynolds was dealing with the Windsor company, 
the [18] Windsor Supply Company, to manufac- 
ture this door for the Windsor Supply Company. 
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Therefore, it placed the Windsor Supply Company 
in a position in which it could immediately sever 
its relationship with the plaintiff and go into busi- 
ness over night with the identical product, substan- 
tially identical product, and compete with the plain- 
tiff in the market. 

Now, this is important because there was abso- 
lutely no necessity on the part of Windsor to make 
a copy, to do anything but accept delivery from 
Reynolds, from its parts department. Therefore, 
there was absolutely no significant hiatus or gap, 
so far as time was concerned, and Windsor was able 
to make its deliveries. If it had been compelled 
to copy the door from the ground up, if it had been 
compelled to have die drawings made, if it had been 
compelled to have dies manufactured, a long period 
of time would have elapsed. By this time Windsor 
would not have been a factor in the market at all. 
Windsor would have been a dead duck. And it was 
Reynolds’ intervention in this picture which placed 
Windsor in the position to do the damage that it 
has done. 

The Court: That in itself wouldn’t be a tort, 
would it, an actionable wrong? 

Mr. Mahoney: When it is performed by fraudu- 
lent acts upon the—— 

The Court: By fraudulent acts do you mean the 
claimed misappropriation of the use [19] 

Mr. Mahoney: Of the dies. 

The Court: ———of the plaintiff’s dies? 

Mr. Mahoney: And the confidential information. 
That is correct. 
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Does your Honor desire at this time a discussion 
of the criterion of damage under the applicable 
California law? 

The Court: No, I don’t think you need to go 
into that at this point. 

Does the defendant wish to make an opening 
statement ? 

Mr. Duque: <A very brief one, your Honor. And 
I also wish to call to the Court’s attention a cor- 
rection in the defendant’s answer. At the time the 
answer was prepared, having been filed on Septem- 
ber 2nd, and when the case first came into my office, 
I was under the impression when I prepared the 
answer that our client Reynolds Metals Company 
had prepared a second set of dies identical to the 
ones that they had prepared for Panaview, and 
that these dies were used in making the extrusions 
for Windsor. I subsequently found, by the time the 
affidavits were filed, that while the second set of 
dies had been prepared that some of the dies that 
had been made for Panaview extrusions were used 
to produce Windsor extrusions. And, consequently, 
I would like to amend my answer, and particularly 
paragraph I thereof which denies the allegations of 
plaintiff’s paragraph IV, so as to admit, as we have 
shown affirmatively in our [20] affidavits, that the 
dies which were made by Reynolds Metals Com- 
pany for the production of extrusions for the plain- 
tiff were used by it, in part, to produce some of 
the extrusions for Windsor Supply Company. 

The Court: Do you wish to file a formal amend- 
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ment, or do you wish to make some amendment by 
interlineation ? 

Mr. Duque: Well, your Honor, I suppose I 
could do it either way. By interlineation I could 
admit—I think that it has already been covered by 
the stipulation of facts, your Honor. So, in other 
words, in the stipulation of facts we admit that 
those dies were in part used to produce Windsor 
extrusions. So I think it is covered there. All I 
wanted to do was clarify the issue to the Court so 
there would be no misunderstanding that we do not 
deny that the dies were so used. 

The Court: Very well. 


Opening Statement on Behalf of the Defendant 


Mr. Duque: In reply to counsel’s opening state- 
ment, the position of the defendant in this ease is 
as follows: We have never admitted that there was 
a contract existing between the plaintiff and the 
defendant for the exclusive use of the dies. We ad- 
mitted at all times that acknowledgments were sent 
after each order was placed and the acknowledg- 
ment contained paragraph 11, which is set forth 
in plaintiff’s complaint. We contend that paragraph 
11, which states: [21] 


‘‘Any equipment (including jigs, printing 
plates or cylinders, dies and tools, ete.) which 
Seller constructs or acquires specifically and 
solely for use on Buyer’s order shall be and re- 
main Seller’s property and in Seller’s sole pos- 


session and control * * *”’ 
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Our contention is that that is not a contract for the 
exclusive use. All that says is that if there are any 
dies which are made specifically and solely for 
plaintiff’s use, that under those circumstances we 
still retain the property to and the possession and 
control of those dies. We have never admitted that 
it is a contract, and we submit that under any rea- 
sonable interpretation it cannot be a contract, on its 
very wording. 

We deny there was any other oral contract be- 
tween the parties for the exclusive use of the dies. 

We deny that there was any trust or confidential 
relationship existing between the parties. 

If it becomes necessary to put on our proof in 
connection with that matter, we will prove that 
there was no confidential relationship, that we took 
the order for the dies, took their design—I mean, 
that we took the order for the extruded shapes, 
made the dies, produced them in accordance with 
the usual practice of Reynolds Metals Company, 
and there was never any trust or confidence or con- 
fidential [22] relationship, and if there was any, if 
it could be treated as such, that the Reynolds Metals 
Company never violated it in any manner by show- 
ing the designs or dies to anyone else. 

We submit and intend to prove that there was 
no unfair competition because there was no compe- 
tition. We have never been in competition with 
Panaview. We have never made doors, and we will 
so prove. We have made extruded shapes and com- 
ponent parts for doors which we have sold to Wind- 
sor and to many of the other competitors of Pana- 
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view, but have never made a door or sold it to the 
public. So under those circumstances there obvi- 
ously can’t be any palming off. This door has never 
acquired any secondary meaning. It is a door that 
you could go out tomorrow or I could go out tomor- 
row and buy, have somebody break down, extrude 
the component parts and sell the identical door to 
the pubhie. 

The Court: As I understand it then, the defend- 
ant admits that it made use of these dies in ques- 
tion to make extrusions, door shapes—— 

Mr. Duque: Yes, sir. 

‘The Court: identical with or substantially 
identical with those that it had made for the plain- 
tiff. 

Mr. Duque: Yes, sir. 

The Court: And that those extrusions so made 
or component parts of doors made from them were 
sold to Windsor [23] and other competitors of the 
plaintiff. 

Mr. Duque: Yes, sir. And we admit that other 
sets of dies identical to the dies that were made for 
Panaview were prepared by Reynolds Metals Com- 
pany to produce extruded shapes identical to the 
Panador. We will prove that the Windsor Com- 
pany, who was in competition with Panaview, came 
to Reynolds Metals Company with a Panador and 
said, ‘‘This door is on the market and has been on 
the market. We would like you to make the com- 
ponent parts and the extruded shapes.’’ And they 
placed a contract with Reynolds Metals Company. 
We made the extruded shapes and component parts 
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and sold them to Windsor. And then Windsor, 
using those component extruded parts and adding 
to them the other hardware and other things nec- 
essary to build the door, such as the glass and other 
hardware, took the extruded parts that we made 
for them, made a door and competed with Pana- 
view. 

And that, briefly, your Honor, without going into 
deep detail is the defendant's 


The Court: Counsel’s submission should lmit 
the issues considerably, shouldn’t it? 

Mr. Mahoney: Yes, your Honor. He has admit- 
ted the fact that the door—that the extrusions were 
made from dies belonging to, or reserved at least 
under agreement, for the plaintiff; that Reynolds 
has used these dies. 

Mr. Duque: Your Honor, we do not admit that 
we ever used any dies that belonged to Panaview. 
The dies that were [24] made—— 

The Court: The issue between you is as to 
whether the dies were reserved for the exclusive 
use of the plaintiff. 

Mr. Duque: That is correct, your Honor. But 
there was never any question and could be no ques- 
tion that the dies at all times belonged to the Reyn- 
olds Metals Company and were in their sole pos- 
session and control at all times; and that they were 
never purchased. 

The Court: I understand that the plaintiff 
doesn’t make the contention that the plaintiff owned 
the dies, as such, or owned the property in the dies. 
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The plaintiff contends that it owned the exclusive 
use of the dies. 

Mr. Mahoney: Well, your Honor, if paragraph 
11 of the Acknowledgments is not applicable, and if 
the contention here is that it is not applicable to 
this situation and that the dies were not constructed 
in accordance with paragraph 11, then it is the con- 
tention of the plaintiff that it owns the dies outright 
because there then is no justification whatsoever, 
if the defendant here chooses to take that position, 
we will contend that we bought the dies outright. 

The Court: Well, as I understand the defend- 
ant’s contention it is, under this paragraph 11, that 
notwithstanding the fact that the plaintiff paid for 
the dies, that it is nonetheless the property of the 
defendant. 

Mr. Mahoney: That is correct, your Honor. [25] 

The Court: Is that a fair statement of the de- 
fendant’s contention ? 

Mr. Duque: Yes, it is, your Honor. 

Mr. Mahoney: ‘That is correct. 

The Court: Now, does the plaintiff dispute that 
question of ownership ? 

Mr. Mahoney: Your Honor, in accordance with 
the language of this agreement, the dies only remain 
the property of the defendant if they were made 
solely and exclusively for the use of plaintiff. And 
those are the only dies which remain the property 
of the defendant. 

Now, if they contend that this provision of the 
Acknowledgments is not applicable here, then the 
dies were paid for by the plaintiff here and they 
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paid what is known as the die charge price. The 
sum of money on the invoice says ‘‘price.’’ Next 
to the technical designation or die number there is 
a statement which is mimeographed which says ‘‘die 
charge.”’ 

The Court: Then the plaintiff contends that the 
defendant either wrongfully used either its dies, 
the plaintiff’s dies or—— 

My. Mahoney: Or dies which it was holding, had 
title to but reserved for the exclusive use of the 
plaintiff. 

The Court: Well, I have your point. You may 
proceed with the evidence. [26] 

Do you offer the stipulation of facts? 

Mr. Duque: We do. 

The Court: Plaintiff’s first exhibit? 

Mr. Mahoney: Yes, your Honor. 

The Court: It may be received in evidence as 
Pianta ’s ExinbieNo: I. 


(The exhibit referred to was marked Plain- 
tiff’s Exhibit 1 and received in evidence.) 


PLAINTIFE’S EXHIBIT No. 1 


[Plaintiff’s Exhibit No. 1 is set out in full, pages 
39 to 41 of this printed record. | 


Mr. Mahoney: I call Mr. Abraham Grossman. 
The Court: That paragraph 11, do you have the 
document that that paragraph is contained in ? 
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Mr. Mahoney: Yes, your Honor. By stipulation 
with the defendant, at the deposition, we now pro- 
duce this document and will offer it in evidence as 
Plaintiff’s Exhibit 2, if it will be so received. 

The Court: Is it the so-called agreement with 
respect to the cies? 

Mr. Duque: Sir? 

The Court: Is this claimed agreement with re- 
spect to the dies? 

Mr. Duque: This is what plaintiff claims to be 
the written agreement which relates to the exclu- 
sive use of the dies. 

The Court: Is there any objection to receiving it 
in evidence? [27] 

Mr. Mahoney: Your Honor, it should be pointed 
out that this is not the original Acknowledgement 
here. 

The Court: But is a true copy? 

Mr. Mahoney: It is a copy of an Acknowledg- 
ment which is typical of the Acknowledgment of 
Reynolds Metals Company. But at the time, and 
during the deposition, and I think My. Duque will 
recall, the plaintiff testified that it was its custom 
when these Acknowledgments were received to use 
them as confirmation and then to discard them. So 
the original of the document which actually covered 
the die charges is probably and presumably in the 
files of the Reynolds Metals Company. But it is 
identical with this. 

The Court: Then both sides stipulate that this 
document is a true copy? 

Mr. Duque: This document is a true copy and 
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contains the terms and conditions identical to the | 
Acknowledgments which were sent to plaintiff by | 
defendant in connection with the orders that were 
placed by the defendant. 

The Court: So stipulated, Mr. Mahoney? 

My. Mahoney: Yes, your Honor. 

The Court: Then the document is received in 
evidence as Plaintiff’s Exhibit No. 2. 


(The exhibit referred to was marked Plain- 
tiff’s Exhibit 2 and received in evidence.) 
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Mr. Mahoney: This is a duplicate. The front 
page has [28] no reference to this case. 

Mr. Duque: Let’s see that we have the right 
document. 

Mr. Mahoney: We will put in evidence here 
page 1 of 2 of the document so that we may retain 
a copy of it. 

The Court: Then page 1 comprises Exhibit 2, a 
single sheet with printing on both sides. 

Mr. Mahoney: Yes, your Honor. 

The Court: Very well. 

Mr. Mahoney: And with the acknowledgment of 
the reverse thereof. 

The Court: Very well. I understand. It is re- 
ceived pursuant to stipulation. 

Will you please swear the witness? 


ABRAHAM GROSSMAN 
ealled as a witness on behalf of the plaintiff, being 
first sworn, was examined and testified as follows: 


The Clerk: State your name, please. 
The Witness: Abraham Grossman. 


Direct Examination 
By Mr. Mahoney: 


@. What is your name? 

A. Abraham Grossman. 

@. What is your address? 

A. 7509 Haskell Avenue, Van Nuys, California. 

Q. What is your position with the plaintiff eor- 
poration? [29] 
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A. I am the president. 

Q. As president of the plaintiff corporation what 
are the functions which you perform ? 

A. Iam the designer and engineer and produc- 
tion head. 

Q. When you say you are the designer, what do 
you mean by that? 

A. By conceiving any new product that the com- 
pany goes into manufacture on. I conceive the idea, 
make the drawings for it, engineer it and put it 
into production and am responsible for it on 
through from that point. 

Q. How long have you been associated with the 
plaintiff corporation in this capacity? 

A. Since its inception. 

Q. Have you been associated with any other 
corporations in similar capacities ? 

A. Yes. Glide Window Company. 

@. Have you designed sliding doors and win- 
dows for that company ? A. Yes, I have. 

Q. Now, when you design a sliding door or win- 
dow, do you just go into the market place and copy 
what is available to you? Or do you—well, what is 
your procedure in this regard ? 

A. For the products that our company makes I 
conceive [30] the original design from all the ob- 
servations and my previous background that al- 
lowed me to create something that could meet the 
conditions that I determined was not met by any 
other products on the market, any other similar 
products on the market. 
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Q@. Now, what are the essential elements of an 
aluminum frame sliding door from the point of view 
of the structural elements. Do extrusions play an 
essential part therein ? 

A. They play the most important part in the 
function and the operation of a sliding door. 

Q. Have you ever, in your career as a designer 
for both Glide Window, Inc., and Panaview Door 
& Window Co., resorted to the utilization of con- 
ventional or stock extrusions in the fabrication and 
design of your door? A. Not at all. 

Q. And why don’t you do this? 

A. Well, the component extrusions, as a whole, 
go to make up the door where each part is depend- 
ent on certain elements in the mechanics of the 
door that have to be specially designed to receive 
those elements. There is nothing on the market from 
my observation, nor has there been throughout the 
years that I have been in this field, in research and 
in what I have come across, determined that any 
stock part could be used for these, and as a result 
every single part of our products had to be de- 
signed specially for its [31] particular function. 

Q. Mr. Grossman, will you explain how you are 
qualified by education and experience to enter into 
the designing of these shapes of extrusions applica- 
ble for the specific purposes which you mentioned ? 

Mr. Duque: I object, your Honor. I don’t be- 
lieve that has any bearing on any of the issues in 
this case. I object to that on the grounds that it is 
incompetent, irrelevant and immaterial. 
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The Court: Well, is there any issue here but 
that this witness, or that the plaintiff did furnish 
the pattern for the die, or the design? 

Mr. Duque: So far as I know, your Honor, there 
is no issue. He has testified and we do not contest it. 

The Court: You do not dispute but that it is 
his creation ? 

Mr. Duque: We do not dispute that an original 
drawing which was submitted was apparently his 
creation. 

The Court: Do you wish to ask him if it was 
then, Mr. Mahoney ? 

Mr. Mahoney: Yes, your Honor. I wish I could 
make an offer of proof here that the background of 
this witness is 

The Court: Well, he might not need any back- 
ground. If he created it, that is the ultimate thing, 
isn’t it? It will be assumed he was competent to do 
it because he [32] did it. 

Mr. Mahoney: Yes, your Honor. But I think 
that the testimony of the witness here will go to 
prove that rt takes more than just 

The Court: Very well. The objection will be 
overruled. I will hear the evidence. 

The Witness: My background is architectural, 
and a number of years in the building field, and in 
manufacturing sliding doors for these structures 
right on the field site gave me the knowledge that 
started me off in the extrusion field. 

Q. (By Mr. Mahoney): Now, Mr. Grossman, 
when did you first go into the manufacture of slid- 
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ing doors which included as component portions 
thereof aluminum extrusions utilized as both sash 
and frame members? 

A. In the latter part of 1948. 

Q. And with what company was this associa- 


tion ? A. With Reynolds. 
Q. Were you associated with Reynolds as a de- 
signer ? 


A. Oh, you mean what company I was located 
with ? 


Q. Yes. 
A. No. That was with the Glide Window Com- 
pany. 


Q. At that time did you have any experience 
with the ordering of material and extrusions from 
Reynolds Metals Company for sliding doors manu- 
factured from your design for [383] Glide Windows, 
Ine. ? A. Yes. 

Q. Can you tell me what the procedure was 
which was followed in ordering such extrusions? 

A. Well, from the original conception, drawings 
had to be made of each individual shape or each 
extruded shape. Those drawings were presented to 
the sales office of the Aluminum Company. The 
drawings, in turn, were sent to the engineering de- 
partment of the Aluminum Company for having 
them redrawn on an individual piece of paper, and 
when they were all completed they would be sent 
back to me for my approval. And after checking to 
see if they were identical with my own original 
drawings, I would okay them and send them back, 
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and from that. point on the material was ordered 
and the dies went into process. 

Q. Now, at the time of your first employment 
with Glide Windows, Ine., in designing aluminum 
sash and frame sliding doors, did you ever have 
any direct contact with any representative of the 
Reynolds Metals Company in regard to the ordering 
of dies? 

Mr. Duque: To which question I object, your 
Honor, on the grounds that it is incompetent, ir- 
relevant and immaterial. This is an action for a 
breach of contract between the plaintiff Panaview 
Door & Window Co. and the defendant Reynolds 
Metals Company. not between Glide Window Com- 
pany and Reynolds [34] Metals Company. 

The Court: I assume it is preliminary, Over- 
ruled. 

The Witness: My first contact was with Mr. 
Harry Sargeant, then regional sales manager of 
the Reynolds Metals Company. 

Q. Did you ever discuss the policy of the Reyn- 
olds Metals Company in regard to the handling of 
dies which were manufactured by the Reynolds 
Metals Company in accordance with designs of the 
customer, to the specific designs of the customer 
and for which a die charge was made? 

A. Yes, we went through all of that in detail. 

Q. Can you tell the Court in your own words 
what the gist of the discussion was, as you recol- 
lect it? 
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Mr. Duque: To which question I object on the 
grounds that no foundation has been laid as to time, 
place and persons present. 

Q. (By Mr. Mahoney): M2. Grossman, at what 
time did you have your first meeting with Mr. 
Harry Sargeant in regard to the discussion of the 
ordering of the extrusions from the defendant? 

A. I don’t remember the exact date; sometime in 
the middle of 1948. 

@. Was there any other person present at these 
discussions ? 

A. Yes, I believe a Mr. Matt Silvers and a Mr. 
Jerry Reznick were present. [35] 

Q. Do you recall, in substance, what the dis- 
cussion related to in regard to the dies? 

Mr. Duque: If the Court please, I have no ob- 
jection to the witness testifving as to what was said 
by him and what was said by Mr. Sargeant. But I 
do again object to any conversations in 1948 be- 
tween Mr. Grossman, as a representative of the 
Glide Window Company, and Mr. Harry Sargeant, 
as a representative of the Revnolds Metals Com- 
pany with regard to company policy. 

The Court: What is your purpose? 

Mr. Mahoney: Your Honor, here, and as you 
have seen from your review of the pleadings, there 
have been allegations that it is the custom of the 
Reynolds Metals Company particularly, and the 
eustom of the industry as a whole, to utilize dies 
upon which a die charge has been made and which 
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are manufactured from the designs of the customer 
for other parties. 

The Court: Well, that’s the defendant’s conten- 
tion, isn’t it? 

Mr. Mahoney: That is their contention. 

The Court: Very well. This would be rebuttal, 
would it not? 

Mr. Mahoney: Yes, your Honor. 

The Court: I would assume you were eliciting 
an earlier conversation which in later dealings was 
not repeated because [36] it had been said formerly. 

Mr. Mahoney: That is correct, your Honor. In 
this case Mr. Grossman, it will be proved, relied 
in all his dealings with Reynolds Metals Company, 
and subsequently as an officer of Panaview, upon 
this original conversation with Mr. Sargeant. : 

The Court: If it goes to the issue of a fiduciary 
relationship, it will be received on your case. But 
otherwise it would be rebuttal. 

Mr. Mahoney: There is a direct chain here, your 
Honor. 

The Court: You may proceed. The objection is 
overruled. 

Q. (By Mr. Mahoney): Now, Mr. Grossman, 
can you recall what Mr. Sargeant said at that 
meeting regarding the policy of the Reynolds Metals 
Company as to the use of dies manufactured in 
accordance with the designs of a customer and upon 
which a die charge was made? 

A. Well, only in words to the effect that among 
other things that we had to determine, inasmuch 
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as we were just starting relationship with the com- 
pany and we were relatively new in that field, as 
to our protection on our product by allowing Reyn- 
olds to manufacture the material for us, and it was 
elearly—Mr. Sargeant made us to understand that 
we would be protected in that the dies would be for 
our exclusive use. 

And at that time I believe it was also stated that 
unless [387] a period of a year, I believe, no mate- 
rial was ordered from those dies, a letter for per- 
mission from our company would allow Reynolds to 
either destrov the dies or to give them permission 
to sell them to others. 

But those were the explanations on that particu- 
lay subject in regard to dies. 

@. -Do you recall what position Mr. Sargeant 
held at that time with the Reynolds Metals Com- 
pany ? A. I believe he was sales manager. 

Q. Was he sales manager of the extrusion de- 
partment or of the parts department of the Reyn- 
olds Metals Company ? 

A. I beheve it was the extrusion department. 

Q@. Now, Mr. Grossman, are you experienced 
with the nature of the different types of dies which 
are utilized by aluminum extruders and particu- 
Jarly with the general practice of the industry in 
that regard? A. I believe so. 

Q. Now, are there provided by the various alu- 
minum extruders standard part dies? 

A. Well, there are what is known as stock dies, 


yes. 
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Q. And what are these stock dies? 

A. Well, these stock dies are various dies that 
have either been made by the aluminum companies 
for sale to the general trade, dies which have com- 
mon shapes, as a rule and for which they have de- 
termined there would be a considerable [88] market 
for. And there are also dies that are undoubtedly 
dies that have belonged to former customers where 
the customer no longer had use for them, where 
they were obsolete, and they had given the company 
permission to sell material from those dies. Now, 
for these dies they do not ask a die charge. The 
price of material from these dies is identical on 
the sliding scale of quantity and weight as any 
material run through special dies that they do 
charge for. 

Q. Now, are there any other dies which the alu- 
minum extrusion companies provide for the use of 
a customer upon which a die charge is not made, 
other than the standard component dies which you 
have previously mentioned ? 

A. That a die charge is not made? Any other 
dies? 

Q. Yes. 

A. Unless it was a die for use of processing 
the aluminum, I would have no knowledge. 

Q. Then to your knowledge is it true that when 
a special die, a die manufactured in accordance with 
the customer’s specifications in the customer’s de- 
sign as ordered, a die charge is always made? 

dh... é6s. 


us. Reynolds Metals Co. 103 


(Testimony of Abraham Grossman. ) 

Q. Now, have you ever in your association with 
either Glide Windows, Inc., or with Panaview Door 
& Window Co., Inc., ever given the defendant any 
permission whatsoever to [39] utilize any of the dies 
which have been manufactured by Reynolds Metals 
Company and upon which a die charge was made? 

A. No. 

@. Has the Reynolds Metals Company ever 
asked you for permission to utilize the dies of either 
of the companies with which you are associated, 
permission to use them for another customer ? 

A. Yes, they have. 

The Court: When was that? 

The Witness: That was sometime either the 
early part of this. year or last year when they sent 
us a letter stating that dies that we had made some 
time ago, no material had been ordered. 

The Court: Apparently your counsel is about to 
bring that out. I merely asked you because I 
thought he might be dropping the subject. 

Q. (By Mr. Mahoney): I now show you Plain- 
tiff’s Exhibit No. 3 for identification. 

Mr. Duque: What is that? 

Mr. Mahoney: Plaintiff’s Exhibit No. 3. 

Mr. Duque: And is that what I have here? 

Mr. Mahoney: Yes. 

The Court: It is a letter, is it? 

Mr. Mahoney: It is a letter directed from 
Reynolds [40] Metals Company, General Offices, 
Richmond, Virginia, on November 19, 1951, to Glide 
Windows, Inec., Burbank, California. 


104 Panaview Door & Window Co. 


(Testimony of Abraham Grossman.) 

The Court: Is it stipulated it was sent by the 
defendant on or about the date it bears, and re- 
ceived by the plaintiff in the regular course of mail? 

Mr. Duque: May I ask Mr. Yates, whose name 
appears at the bottom of the letter, your Honor? 

The Court: Yes. 


(Whereupon, counsel conferred with defend- 
ant’s representative. ) 


Mr. Duque: Yes, your Honor, Mr. Yates tells 
me this is a true and correct copy of a letter signed 
by him on or about the date it bears, and mailed to 
Glide Windows, Inc., of Burbank, California. 

The Court: Do you offer it in evidence? 

Mr. Mahoney: I now offer Plaintiff’s Exhibit 
No. 3 in evidence. 

The Court: It may be received in evidence. 


(The document referred to, marked Plain- 
tiff’s Exhibit No. 8, was received in evidence.) 


Q. (By My. Mahoney): JT now show you Plain- 
tiff’s Exhibit No. 3, which has been stipulated to be 
a true copy, and ask you whether the initials which 
appear on the lower portion thereof are your 
initials? [41] A. Yes. 

The Court: Is that the letter you referred to in 
answer to my question? 

The Witness: Yes. 

Q. (By Mr. Mahoney): And when your com- 
pany received this letter did you find that it related 
to dies which had been manufactured specifically to 
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the order of Glide Windows, Inc., and on which a 
die charge had been made? A. Yes. 

@. And when you reviewed this letter did you 
decide to give permission to Reynolds Metals Com- 
pany to dispose of the dies as they saw fit, in con- 
formity with the contract appearing on the back of 
their acknowledgment ? 

Mr. Duque: I object to that on the grounds that 
it is incompetent, irrelevant, and immaterial. 

The Court: It would be immaterial, would it 
not? 

Mr. Mahoney: It is not, I am sure, because | will 
tell your Honor what this letter discloses and what 
this 

The Court: ‘The letter is in evidence, but it is 
immaterial whether he said yes or no in response, 
isn’t it? 

Mr. Mahoney: We are going to put in evidence 
a letter which will show an employee of the com- 
pany actually did say ‘‘No.”’ 

Mr. Duque: Well, this letter—I don’t know 
whether your Honor has had an opportunity to read 
it, but this isn’t [42] a letter requesting his per- 
mission to use the dies for some other customer. 
This is a letter which is their form letter and which 
says that at the end of a period of time in which 
the dies haven’t been used for a year, unless we 
hear from you to the contrary we are going to de- 
stroy them. 

The Court: Very well. The objection is sustained 
to the pending question. 

Q. (By Mr. Mahoney): Mr. Grossman, I now 
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show you Plaintiff’s Exhibit No. 4 for identifica- 
tion, which is a reply to the Reynolds Metals Com- 
pany from Glide Windows, Inc., dated December 
3, Wome 

The Court: Is it stipulated that the document 
is the reply sent to Reynolds Metals Company by 
Glide Windows, Inc., in response to Exhibit 3? 

Mr. Duque: This is the first time that I have 
seen 1t. Could we have an opportunity at the recess 
to check it? 

The Court: Subject to check, is it so stipulated? 

Mr. Duque: We will check in our files. Yes, sir. 

The Court: Very well. It is received, if you are 
offering it, as Exhibit . 

Mr. Mahoney: I now offer Plaintiff’s Exhibit 4 
in evidence. 

The Court: It may be received. 


(The document referred to, marked Plain- 
tiff’s Exhibit No. 4, was received in evidenee. ) 


Q. (By Mr. Mahoney): Mr. Grossman, did you 
personally review the copy of the letter, Plaintiff’s 
Exhibit 4, which bears the signature of Mr. Max H. 
Resnick, and which it is contingently stipulated was 
forwarded to the defendant in response to its orig- 
inal inquiry of November 19, 1951? mae Yee 

Q. Did you have anything to do with the deci- 
sion in regard to the sending of that letter? 

A. Yes. 

Mr. Duque: To which question I object on the 
grounds that it is incompetent, irrelevant, and com- 
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pletely immaterial to any of the issues in this case, 
your Honor. 

The Court: It shows his knowledge of the trans- 
action. Overruled. The answer may stand. 

Q. (By Mr. Mahoney): Then, Mr. Grossman, 
can you, as president of Glide Windows, Ine., and 
as president of Panaview Door & Window Co., 
state what your consistent policy has been with re- 
eard to the ordering of dies from aluminum ex- 
truders such as the defendant here, so far as the 
maintenance of your right to retain exclusive use 
to the dies in the possession of the extruder ? 

Mr. Duque: To which question I object on the 
grounds that it is incompetent, irrelevant, and im- 
material; it calls for a self-serving statement. 

The Court: Policy wouldn’t be material, would 
it? [44] 

Mr. Mahoney: Your Honor, we are trying to 
show here that never at any time did the plaintiff 
give its consent to the defendant’s use of any of 
its dies whatever. 

The Court: I would assume that is not in issue. 
Is it? Is there any contention that the plaintiff ever 
conferred any consent or permission upon the Reyn- 
olds Metals Company to use these dies, apart from 
that conferred in the original arrangement? 

Mr. Duque: There is not. And in addition to 
that, the witness has already testified that he did 
not at any time give any consent. 

The Court: That will cover it, then, won’t it? 

Mr. Mahoney: Yes, your Honor, that covers it 
amply. 
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The Court: We will take the afternoon recess 

while you gentlemen are considering the document. 
(Short recess. ) 

Mr. Mahoney: Your Honor, the defendant’s 
counsel has graciously provided plaintiff with an 
acknowledgment of the die order which is referred 
to in the letter, Plaintiff’s Exhibit No. 3. And this 
acknowledgment bears the date of customer order, 
4-7-48, Customer Order No. 1, and states in the 
column ‘‘Sales credit,’’ ‘‘42 Sargeant’’; and also 
bears upon the face thereof other pertinent infor- 
mation relating to Order No. 1; and on the reverse 
thereof bears a printed form, ‘‘Terms and Condi- 
tions.’”’ In paragraph 12 there is [45] specific ref- 
erence to equipment. 

The Court: Do you offer it in evidence? 

Mr. Mahoney: I now offer this document in evi- 
dence as Plaintift’s Exhibit No. 5. 

The Court: Is it stipulated to be a true copy in 
all respects of what it purports to be? 

Mr. Duque: It’s stipulated to be the original, 
your Honor; and the only thing I would like the 
record to show is that it does come from our files, 
so that it may be returned at the conclusion of the 
litigation. 

The Court: Very well. It may be received in 
evidence as Plaintiff’s Exhibit No. 5. 


(The document referred to, marked Plain- 
tiff’s Exhibit No. 5, was received in evidence. ) 
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Mr. Mahoney: ‘This is technically known as an 
‘*Acknowledgment,’’ is it not? 

Mr. Duque: That is correct. 

Q. (By Mr. Mahoney): Mr. Grossman, I show 
you the acknowledgment, Plaintifft’s Exhibit No. 5, 
and ask you if you recall the circumstances under 
which that order referred to therein was made? 

A. Yes, I do. 

Q. Would you outline briefly the history of that 
order? 

A. Well, I can just say, very briefly, that 
the [46] procedure that preceded the actual order 
was identical to the sequence that I just previously 
stated, in that I supplied the original extrusion 
drawings which in turn were redone by the alumi- 
num company, presented to me for O.K., and after 
that the order was processed; where the dies went 
into manufacture, and from them the aluminum 
would be run. 

@. And do the two letters, namely, Plaintiff’s 
Exhibit No. 3 and Plaintiff’s Exhibit No. 4, refer 
to dies which are listed in that order, Plaintiff’s 
Exhibit No. 5? A. Yes, they do. 

Q. I now show you a pencil drawing on draft- 
ting film which bears the designation, ‘‘ Horizontal 
sliding door designed by Abe Grossman—4-1-54,”’ 
and marked for identification as Plaintiff’s Exhibit 
No. 6 for identification, and ask you if that is the 
original of the drawing which was presented by you 
to the Reynolds Metals Company as a preliminary 
to the preparation by that company of dies for the 
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manufacture of extrusions for the Panador on be- 
half of the plaintiff here. 

A. Yes, this is the original. 

Q. Can you explain the designation ‘‘Full- 
Light”? door in the lower right-hand corner 
thereof ? 

A. Well, this previously was a name that we had 
tied with that, but never actually was used in the 
final name given the door. 

Q. Are the detail drawings of the various ex- 
trusions [47] shown in this drawing the extrusions 
which were utilized in the assembly of the Panador 
shding door? 

A. All except with a minor change, with the 
exception of a minor change on one part. 

Q@. Who made that minor change? 

A. Wedd: 

Q. Now, Mr. Grossman, I notice that there are 
certain designations which appear sequential, such 
as Part 1 X, Part 2 X, and so forth. What does that 
refer to? 

A. These are the extrusion shape numbers. They 
are our company numbers. And we use them to de- 
fine in our shop the various parts by that number. 

Q. Are these extrusions copies of well-known 
shapes? Are these extrusion drawings ? 

A. No, they are not. 

Q. Who created these shapes? A. I did. 

Mr. Duque: To which question I will object on 
the ground that it calls for a conclusion of the wit- 
ness, your Honor. I have no objection to him testi- 
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fying as to what he actually did. But the question of 
who created these shapes 

My. Mahoney: TI will rephrase the question, your 
Honor. 

The Court: Very well. 

Q. (By Mr. Mahoney): When you made these 
drawings did you copy any shapes known to you in 
the art at the time at [48] which you made the 
drawings? A. I did not. 

Q. Will you explain the nature of the cross-sec- 
tional drawings ‘“‘Jamb’’ and ‘‘Sill,’’ and so desig- 
nated in Plaintiff’s No. 6 for identification ? 

A. The sill is the bottom member of the frame 
surrounding the two panels, or any number of pan- 
els, of sliding sash. 

The jam indicates the side members of that par- 
ticular frame. 

Q. Now, Mr. Grossman, in order that there may 
be no misunderstanding here, will you explain what 
your practice was and what the goals were in creat- 
ing the particular design of the Panador aluminum- 
frame-and-sash sliding door? 

Mr. Duque: To which question I will object, 
your Honor, on the ground that it is immaterial 
what his goals were or the other other portion of 
the question. ‘The ultimate fact is that he prepared 
these drawings for extrusions and submitted them 
to the defendant. 

The Court: Do you mean by that, what func- 
tional result did he attempt to achieve? 
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Mr. Mahoney: Yes. How he was trying to better 
his product, and in what manner his product was 
ditferent from the prior art, et cetera. 

The Court: Very well. Overruled. You may an- 
swer. [49] 

Q. (By Mr. Mahoney): Mr. Grossman, to be 
more specific, in the first place, at the time you 
conceived and developed and designed the extru- 
sions and the entire assembly of the Panador slid- 
ing door, what factors did you have in mind? 

A. One principal factor was to create a door 
that would have the quality that the sliding door 
needed to make it function well, both from the 
standpoint of operation and weatherproofing, and 
yet be very competitive. here was a very great 
need for a competitive door of this kind for the 
project or tract type of development that dealt with 
a mass marketing of merchandise. Up until the 
time that we came out with this door, all of the 
aluminum doors, even the most competitive on the 
market, were far too high in price for this particu- 
lar type of business. 

A door like this was needed principally because 
the rest of the windows in the house were more and 
more tending to go to aluminum, and up until the 
time an aluminum door that could be competitive 
enough to be used for that kind of a building came 
out, the contractor was forced to go to a very cheap 
steel door. The problem was to design a door that 
had the quality necessary to make it a good door 
and still make it a very competitive door. This was 
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the problem. And we felt that by designing and 
coming out with a door like this that we had the 
problem licked. 

@. And ean you explain briefly how the design 
of [50] the extrusions and the shapes and the as- 
sembhes shown in the drawing, Plaintiff’s Exhibit 
No. 6 for identification, solved some of those prob- 
lems; and particularly the problems of price and 
function ? 

A. Yes. Although in many respects the weight 
of material was not reduced considerably, as might 
be expected of a competitive door, the element of 
ease of fabrication was the most outstanding. And 
one of the principal features of this door ineluded 
a method of a butt joint that would be sealed be- 
hind continuous vertical ribs on the side members 
of the sash as the members were screwed to the 
horizontal rails, forming that sash. This was the 
principal feature that enabled us to produce this 
door with as little labor as possible, and as a re- 
sult was very competitive in price. 

Q@. And, Mr. Grossman, on Plaintiff’s Exhibit 
No. 6 for identification, I notice that the various 
part numbers have dimensions on various portions 
of the cross-sections of the extrusions. Can you tell 
me who placed those dimensions on there ? 

A. I did. 

Q. What was the purpose of these dimensions? 

A. hose dimensions were there for the purpose 
of showing the aluminum company the exact shape 
and dimensions and the median line or the true Hine 
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on which the tolerances had to be based. The toler- 
ances, plus or minus, had to [51] revolve about these 
particular dimensions that were given. 

Q. And why was this necessary ? 

A. So that the function of the fitting of adja- 
cent parts and operating parts could take place so 
that within those allowable tolerances the items 
would work as efficiently as possible. Without this, 
some aspects of the mechanics of the door would 
operate, but many other important ones would not. 

Q. Now, is it true, Mr. Grossman, that when 
your company, in its general practice, manufac- 
tures a door it does not ship an assembled door? 

A. Not in the Panador, no. 

Q. How is the door shipped? 

A. It is shipped in a knocked-down form. Vari- 
ous pieces of extrusions already processed are 
packed in a cardboard crate, and it is then assem- 
bled on the job by the people supplying the glass. 

Q. And did you design each of these extrusions 
to fit one within the other tightly and accurately so 
that a mechanic of ordinary skill in the field could 
assemble the frame and sash of the door without 
any extensive educational process? 

A. That is correct. 

Q. And is it essential in a door of this type that 
every one of the extrusions be carefully conceived 
so that it [52] performs its function in the entire 
assembly once it is assembled ? 

Mr. Duque: Your Honor, I haven’t objected to 
these leading questions, but they are now getting to 
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the point where I feel called upon to object to the 
question on the grounds that it is leading and sug- 
gestive. 

The Court: Is there any issue about the answer 
that this would call for? 

Mr. Duque: No, there isn’t any issue. It is com- 
pletely immaterial. But it can go on for some time. 
I also object to it on the ground that it is imma- 
terial. 

The Court: It might be helpful in describing 
for the record and the Court the function of some 
of these parts, the importance of them. Overruled. 

You may answer. 

The Witness: Could I hear that question once 
again, please? 

Mr. Mahoney: Will the reporter read the ques- 
tion to the witness? 


(The question was read by the reporter as 
follows: ‘‘Q. And is it essential in a door of 
this type that every one of the extrusions be 
carefully conceived so that it performs its fune- 
tion in the entire assembly once it is assem- 
bled ?’’) 


The Witness: Yes. There are numerous factors 
that go [53] toward making the door successful or 
not successful, depending on that particular feature 
of the various extruded parts fitting with one an- 
other, and also having the proper receptacles within 
its shape to contain all of the other component 
parts such as weatherstripping and hardware that 
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go directly toward the mechanical operation of the 
door. 

Q. (By Mr. Mahoney): Mr. Grossman, will you 
relate the manner in which this drawing was sub- 
mitted, Plaintiff’s Exhibit No. 6 for identification, 
to the defendant, Reynolds Metals Company ? 

A. The drawing was submitted to one of the 
salesmen that approached us on a particular time 
that we were ready to submit these drawings to an 
aluminum company for extrusions. 

@. Do you recall the name of the salesman? 

A. Yes, I do. Al Kavich was the name, K-a-v- 
i-c-h, I believe. 

Q. Now, Mr. Grossman, when you presented the 
drawings to Mr. Kavich, the drawings which are 
Plaintiff’s Exhibit No. 6 for identification, did you 
say anything to Mr. Kavich? 

Mr. Duque: Your Honor, may we have a foun- 
dation laid? 

I object to the question on the ground that there 
is no evidence as to time, place, and as to when the 
conversation took place. 

Q. (By Mr. Mahoney): Mr. Grossman, when 
did you [54] originally submit the drawings, Plain- 
tiff’s Exhibit No. 6 for identification, to Mr. 
Kavich? A. It was in the spring of 1954. 

Q. And was there anyone else present, to your 
recollection, at that meeting with Mr. Kavich? 

A. This meeting, I beleve, took place in our 
drafting room, and our draftsman was present and 
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Mr. Resnick was present; my associate, Mr. Res- 
nick. 

Q. Do you recall the name of the draftsman? 

A. Gene Kbright. 

Q. Mr. Grossman, did you hand Mr. Kavich the 
drawing? Or was there a preliminary discussion? 

A. There was preliminary conversation before 
I did that. Would you want me to relate that? 

Q. You may. 

A. The reason Mr. Kavich approached us 

Mr. Duque: If the Court please, I object to any 
statement as to the reason why anybody did any- 
thing. I have no objection to him relating the con- 
versation that took place at that time. 

The Court: Guide your witness, Mr. Mahoney. 

@. (By Mr. Mahoney): Mr. Grossman, you 
should not refer to the reason that any person with 
whom you dealt might have done something. Con- 
fine your testimony to the factual incidents and to 
the statements that were made by the party 
with [55] whom you were dealing. 

A. Mr. Kavich told me that he had heard that 
Harvey Aluminum Company was going to get the 
opportunity to do these extrusions and supply us 
with material for this particular door, and that he 
could promise us to beat their schedule by three 
weeks. 

Now, these essence of the success at this par- 
ticular time in getting the spring market was so 
important that this particular detail of getting us . 
the material three weeks sooner than we could at 
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any other place was important enough for us to 
make a decision after promises that this schedule 
could be met. This was the essence of our conversa- 
tion. And our minds were made up on that fact, 
to deal with Reynolds. 

Q. Did you say anything further to Mr. Kavich 
prior to or at the same time as you presented the 
drawing, Plaintiff’s Exhibit 6 for identification, to 
Mr. Kavich? A. Yes. 

@. What did you say? 

A. We made Mr. Kavich aware of the fact 

Mr. Duque: Now, just a moment. If the Court 
please, I hate to keep interrupting. I have no ob- 
jection to the witness testifying to what Mr. Kavich 


said. 

Q. (By Mr. Mahoney): I will once again in- 
struct you that such phrases, such as ‘‘we made the 
witness aware,’’ are not apt here. You should say 
what you told the witness and [56] what the witness 
sald in reply to vour statement. 

A. All right. I told Mr. Kavich that the product 
was so revolutionary in the respeet of competition, 
and I also reiterated the need for such a product 
and told him of the vast potential for the company 
doing well with this at the right time, that we asked 
—I asked that he not let this information out and 
that it be held in strict confidence by his company 
for those reasons. We didn’t want anyone getting 
wind of it because there was such a terrific need 
for it that we were concerned over the fact that 
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competition might pick this up and beat us to the 
punch. 

Q. At that time did you discuss dies with Mr. 
Kavich ? A. Yes. 

Q. What was your discussion regarding dies? 

A. Only the technical aspects of dies. 

Q. Did you discuss the possibility of the die 
charge being made for the individual dies which 
were necessary ? 

A. Only in that certain hollow shapes and cer- 
tain sized dies were questioned as to what they 
might cost. But it wasn’t questioned whether we 
pay or not pay, if that is what you meant. 

Q. Why wasn’t it questioned ? 

A. Well, this was tacit understanding. All our 
history has proven that that’s the way dies have 
been made for us, by this specific charge, by for- 
mula, because of certain sizes. [57] 

Mr. Duque: ‘To which I move, your Honor, that 
the answer be stricken as not responsive to the 
question. It is a self-serving statement of the wit- 
ness. 

The Court: Does the motion go to the entire 
answer ? 

Mr. Duque: Pardon? 

The Court: Is your motion directed to the en- 
tire answer? J 

Mr. Duque: Yes, your Honor. 

The Court: The motion is denied. 

Q. (By Mr. Mahoney): Mr. Grossman, I show 
vou Plaintiff’s Exhibit No. 7 for identification, 
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which is a model of the Panador aluminum-frame 
sliding door, and I request that you very briefly 
analyze the manner in which the door functions, 
the manner in which it is set up in the field, and 
other pertinent factors relating to the Panador 
aluminum-sash-and-frame sliding door. 

A. Iwill try to do it very briefly and as clearly 
as possible. 

This is a model of the door, and although the 
sections are in full size, the model itself, of course, 
is reduced to a much smaller size. 

Now, these are the sash members (indicating). 
Now, if J can get one of these out—— 

Would vou help me here? 

Mr. Mahonev: It might be explained that the 
frame is normally installed in the building and, of 
course, is [58] immovable. 

The Witness: Now. in one of the sash the 
weather stripping has a particular tension on the 
track so that the door will be prevented from rat- 
tling. The function of fit with that particular tvpe 
of weather stripping has to be so constructed from 
the extrusion itself that it is applied and set in 
easily without any other problems. Once it is set 
in and staked into position, and the space between 
these two pieces of weather stripping is so adjusted 
in the tolérance of the extrusion that the door 
operates with complete weather contact of that 
weather stripping 

The Court: That is done bv some other means 
than the extrusion itself, is it not? 
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The Witness: Yes. But the receptacle for that 
weather stripping has to be so designed in the ex- 
trusion itself so that the normal tolerance, the 
commercial tolerances in the extrusion are so con- 
structed that if the extrusion comes in with a minus 
tolerance, this space should be closed to such a 
degree that when the weather stripping is put in, 
the door shouldn’t be too tight; or, if it is con- 
structed with a tolerance where it is as wide as 
possible in an open position, it still maintains 
weather contact with the 

The Court: That unique feature is something 
wholly apart from the extrusion, isn’t it? 

The Witness: No. The extrusion is responsible 
for the [59] success of this particular weather 
stripping. 

The Court: Well, explain that to me. That is 
what I don’t understand. 

The Witness: In other words 

The Court: Which is the extrusion? 

The Witness: The extrusion is the aluminum. 

The Court: That is what I understood. So if vou 
take a piece of aluminum with a valley in it that 
wide and by adjusting what vou put inside it vou 
would get the same result, wouldn’t you? 

The Witness: No, because what you put inside it 
is also constant. You see, this material varies, your 
Honor. It comes to us in all of the allowable tol- 
erances of normal commercial extrusions. 

The Court: Well, does that have something to do 
with the design? 
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The Witness: Yes, specifically, because this is 
designed so that within those normal tolerances we 
still get the proper pressure on both sides of the 
tolerance lines. That will still allow the door to 
function and operate with the benefit of this 
weather stripping. Otherwise, it is either going to 
be operating with such a tight fit that it would make 
it. almost impossible to 

The Court: It would either rattle or bind? 

The Witness: That’s correct, it would either 
rattle or [60] bind. And if it rattles it is no good, 
and if it binds it can’t be operated. So those are 
the specific details of making a door a good one or 


a bad one. 

Now, the same thing holds true on the bottom. We 
will have the same conditions. 

Now, these are just the important aspects of the 
weather stripping in the door. But the fit of this 
joint where the rail—you can see it very clearly 
here. That rail is set between two ribs as it is se- 
cured. 

Well, in the field any mechanic, even a bad one, 
ean put that door together. And that joint can’t 
possibly look bad, because it is completely covered 
by that rib in a continuous form on all sides of the 
door. So we are not relying on skilled labor to put 
it together. And yet all adjustments can be made 
without any gaps appearing at the joint. These are 
the principal features of the door. 

By the use of this type of joint, all that needs 
to be done—this part is just cut off and a part put 
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in here, a tap part with a screw, and anybody can 
put a sash together in a matter of minutes. In 
other words, the glazier actually supplies the glass. 
These fit around the glass, and the door is auto- 
matically glazed at that particular time. 

So with the ease of construction and the field 
installation, we felt we really had a verv competi- 
tive item that met with huge success in the [61] 
field. 

Mr. Mahoney: I now offer Plaintiff’s Exhibits 
Nos. 6 and 7 for identification in evidence. 

Mr. Duque: No objection. 

The Court: Received in evidence. 


(The document referred to, marked Plain- 
tiff’s Exhibit No. 6, was received in evidence. ) 


(The model door referred to, marked Plain- 
tiff’s Exhibit No. 7, was received in evidence.) 


@. (By Mr. Mahonev): Mr. Grossman, after 
you submitted the drawing, Plaintiff’s Exhibit No. 
6, to Mr. Kavich, what happened after that? 

A. Mr. Kavich then took the drawing back to 
his office, and sometime afterward we received 
drawings of the extruded parts on separate pieces 
of paper from Reynolds Metals Company, which I 
O.K.’d. And from that point on they were sent 
back and extrusions made. 

Mr. Mahoney: Will you mark this for identifica- 
tion. 

(The document referred to was marked 
Plaintiff’s Exhibit No. 8 for identification.) 
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Q. (By Mr. Mahoney): I show you Plaintiit’s 
Exhibit No. 8 for identification, in conjunction with 
Plaintiff’s Exhibit No. 6, and ask you to make a 
comparison of the drawings of Plaintiff’s Exhibit 
No. 8 and Plaintiff’s Exhibit No. 6 to determine 
whether the extrusions, the extruded shapes shown 
in the drawing, Plaintiff’s Exhibit No. 8 for iden- 
tification, [62] are identical with the drawing, 
Plaintiff’s Exhibit No. 6. 

A. The extruded shapes are identical with the 
exception of one extrusion which J revised very 
shortly after the initial drawing, after the orig- 
inal drawing was handed to Reynolds. And there 
are several additional drawings here that came 
subsequent to the original drawing. 

Q@. When you say ‘‘ecame,’’ vou mean they came 
from Reynolds? 

A. No. I presented the drawing in the same 
manner to Reynolds. 

Q. Now, did Reynolds Metals Company, and 
more particularly the extrusion division thereof, 
ever materially varv the configuration of the 
shapes ? 

A. No, they are identical, substantially iden- 
tical, to my original drawings. 

Q. Did they ever provide you with design as- 
sistance or tell you how to make extrusions so you 
could make a better aluminum-frame-and-sash slid- 
ing door? A. No. 

Q. Have you compared, in general, the dimen- 
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sions shown on the drawings in Plaintiff’s Exhibit 
No. 8 for identification with the drawings in Plain- 
tiff’s Exhibit No. 6 for identification ? 


ie. “SY eS 
Q. And are these dimensions substantially the 
same? [63] A. Yes. 


Q. Now, Mr. Grossman, when you received this 
sheaf of drawings from the Reynolds Metals Com- 
pany extrusion division, what did vou do with them ? 

A. I perused them for possible errors, which 
sometimes happens. The draftsmen sometimes will 
miss a dimension from my original drawings or mis- 
understand something. And after doing so, after de- 
termining that the dimensions were the same as my 
drawings, I put an O.K. on it and signed it and 
sent it back to them which is their indication to go 
ahead with the processing of the dies. 

Q. What was the purpose of submitting these 
drawings, Plaintiff’s Exhibit No. 8 for identifica- 
tion, to you? 

A. Well, being the conceiver of these various 
shapes—where by themselves they may be meaning- 
less but vet all together where they function with 
one another, somebody has to have the authority to 
QO. K. them for that particular purpose. And, know- 
ing my position, these drawings were sent to me for 
that purpose, and I determined whether they were 
correct for that purpose. And that was the reason 
for the O. K. 

@. Now, Mr. Grossman 
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Mr. Mahoney: Well, I now offer Plaintiff’s Ix- 
hibit No. 8 in evidence. 

The Court: Is there any objection? [64] 

Mr. Duque: I would like just a moment, your 
Honor, if I may, to check them with our file. 

The Court: You may. 

Mr. Duque: No, we have no objection. 

The Court: Received in evidence. 


(The document referred to, marked Plain- 
tiff’s Exhibit No. 8, was received in evidence. ) 


Q. (By Mr. Mahoney): Myr. Grossman, on the 
face of each of the drawings which constitutes a 
part of Plaintiff’s Exhibit No. 8, there is a nota- 
tion ‘‘Revised.’’ Can you tell us the meaning of this 
notation ? 

Mr. Duque: I am sorry, Mr. Mahoney. I didn’t 
get part of your question. 

Mr. Mahoney: Wall the reporter read the ques- 
tion, please. 


(Question read.) 


Mr. Duque: I am trying to find the notation on 
the drawing. 

Mr. Mahoney: Here it is (indicating). 

Mr. Duque: Oh, ‘‘Revised.’’ I thought you said 
‘* Advised.”’ 

The Witness: I have no knowledge as to why 
it was done or who did. There seems to be an error 
or some misunderstanding, because there are no re- 
visions from the original we got or from my original 
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drawings. So, as far as I can say, someone just 
misunderstood and wrote that on the prints that we 
received from Reynolds. [65] 

Q. (By Mr. Mahoney): My. Grossman, during 
your association with either Glide Windows, Ine., 
or Panaview Door & Window Co., have you ever 
had brought to your attention, prior to the present 
litigation and the facts out of which the present lit- 
igation arises, the use by Reynolds Metals Company 
of dies belonging—of dies which were ordered from 
Reynolds Metals Company in conformity with orig- 
inal drawings presented by you or by your com- 
pany, or either of those companies, to Reynolds 
Metals Company ? 

Mr. Duque: To which question I object on the 
grounds that it is incompetent, irrelevant, and un- 
intelligible. 

Mr. Mahoney: I think counsel has a good point 
there. I think I will start all over again. 

The Court: Very well. You may rephrase it. 

Q. (By Mr. Mahoney): So far as your associ- 
ation with Glide Windows, Inc., is concerned, do 
you know of your own knowledge at any time Reyn- 
olds Metal Company used dies which were ordered 
by Ghde Windows, Inec., from Revnolds Metals 
Company to be manufactured in accordance with 
drawings presented by you for the manufacture of 
extrusions for other customers of Reynolds Metals 
Company ? 

Mr. Duque: Just a moment, if the court please. 
I object to the question on the grounds that it is 
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incompetent, irrelevant, and still unintelligible to 
me; and on the further grounds that it is not the 
best evidence and calls for a [66] conclusion of this 
witness. 

Mr. Mahoney: Well, your Honor, in the present 
instance what we are attempting to show here is 
that at no time in the history of the relatively 
lengthy relationship between the defendant, as an 
executive of both corporations, and both corpora- 
tions themselves with Reynolds Metals, has Reyn- 
olds Metals ever asserted the right to use any of 
the dies, which it has manufactured for the ac- 
eount of either of those corporations, for its own 
purposes or for the benefit of another customer. 

The Court: According to his understanding ? 

Mr. Mahoney: According to his understanding. 

Mr. Duque: This is limited to his own knowl- 
edge? 

Mr. Mahoney: I said his own knowledge, ves. 

The Court: His understanding? 

The Witness: No. 

Mr. Mahoney: Your Honor, we have a rather 
technical problem here. We have here two con- 
tainers. One is a container bearing a label, ‘‘ Pana- 
dor aluminum sliding door,’’ and containing the 
actual extrusions and the components as shipped. 
And the other is a container which bears the label, 
‘¢Windsor aluminum sliding door.”’ 

The Court: You have photographs of those, do 
vou not, attached to some of the affidavits? 
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Mr. Mahoney: The containers, we do, but not 
the [67] contents. 

The Court: Yes. 

Mr. Mahoney: And Mr. Grossman here is most 
competent to review these extrusions and to point 
out the similarity between the extrusions sold by 
Windsor and the extrusions sold by Panaview. 

The Court: May it be stipulated that they are 
substantially identical for the purposes of this case? 

Mr. Duque: I haven’t seen them, your Honor, 
but I will be glad to have our Reynolds Metals en- 
gineer look at them, and if they are substantially 
identical we will so stipulate. If they aren’t, we will 
point out the differences. 

The Court: If they both came from the same 
dies, I would assume it could be stipulated that thev 
are substantially identical. 

Mr. Mahoney: What we want to demonstrate to 
your Honor is the fact that when these extrusions 
were shipped from the parts department of Reyn- 
olds Metals Company they were shipping, for all 
intents and purposes, not naked and raw extrusions 
such as they shipped to the plaintiff, but they were 
shipping substantially all of the components, with 
a few exceptions, of an aluminum-frame-and-sash 
sliding door, in the same manner as the plaintiff 
here would ship it, to Windsor. 

Will they stipulate to that? [68] 

Mr. Duque: We will stipulate to what I just 
said. 

The Court: Perhaps vou ean compare the con- 
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tents of those two containers and get up a stipula- 
tion over the week end. 

Mr. Mahoney: That might be a very good idea, 
your Honor. And then we could avoid burdening 
the record with 8-foot boxes and avoid burdening 
your Honor with a time-consuming comparison. 

The Court: Very well. 

Mr. Mahoney: We will meet, then, well, not over 
the week end, but perhaps Monday morning, and 
review the contents of these boxes and perhaps 
make a list 

Mr. Duque: May I suggest that we meet at a 
mutually agreeable time rather than fix the moment 
right now? 

Mr. Mahoney: Certainly. That will be fine. 

The Court: Very well, gentlemen. Just so vou 
are readv with it by Tuesday morning. 

Q. (By Mr. Mahoney): Now, Mr. Grossman, 
you have previously testified from Plaintiff’s Ex- 
hibit No. 6, which is already in evidence, that the 
dimensions and the shapes of the extrusions shown 
in that drawing originally presented by you to the 
defendant here and the dimensions of the extru- 
sions shown in Plaintiff’s Exhibit No. 8 were sub- 
stantially identical. A. Yes. [69] 

Q. Now, Mr. Grossman, if you, as a manufac- 
turer of aluminum sliding doors consisting largely 
of aluminum extrusions, were to attempt to make 
a copy of an aluminum-frame-and-sash sliding door 
such as the Panador, would this be a simple task? 

A. ™ wouldn’t. 
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Mr. Duque: J object on the grounds that it is in- 
competent, irrelevant, and immaterial; conjectural ; 
and has no bearing on any of the issues in this 
case, what Mr. Grossman might do as a manufac- 
turer if he were to take down somebody else’s doors. 

The Court: What is the purpose of it? 

Mr. Mahoney: The purpose of this question, 
your Honor, is to show that it would not be a 
simple task for anybody to take a structure of the 
relative complexities that this consists of, as it 
does, of numerous extrusions, to measure up each 
extrusion without the knowledge behind it that goes 
to make up the working assemblage and easily and 
quickly get into the market in competition with the 
manufacturer originally manufacturing the device 
—that this would be a time-consuming, expensive, 
and laborious procedure. 


The Court: You mean to someone starting 

Mr. Mahoney: From scratch. 

The Court: J don’t think you need any evidence 
on that. It would be a matter of common knowl- 
edge, wouldn’t it? ['70} 

In the first place, someone would have to produce 
the drawings and then someone would have to pro- 
duce the dies and then you would have to get in 
production with it. 

Mr. Mahoney: Well, your Honor, if the defend- 
ant wishes to stipulate to that. This is a subjeet—— 

The Court: Well, even if they refuse to stipu- 
late to it, I would assume it was so. 
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Mr. Mahoney: A subject for judicial notice, 
then ? 

The Court: J should think so. 

Q. (By Mr. Mahoney): Now, Mr. Grossman, 
when did you first learn that the Windsor Supply 
Company or the Windsor Manufacturing Company 
was manufacturing or selling aluminum-frame slid- 
ing doors substantially identical with the Panador 
aluminum-frame-and-sash sliding door? 

A. Sometime in February of this year. 

Q. What did you do when you discovered this? 

A. We tried to determine if, first of all, it was 
actually a fact that the materials used were the 
same materials, or dies. And through careful 
analysis in our plant and eventually in testing lab- 
oratories, getting photo-micrographs of the parts 
themselves, to prove that the dies, similar to finger- 
prints for identification, were actually the same, 
and that the die markings in every way proved that 
they were the same dies that our material was run 
from. 

Q. And how did you determine this? Did you 
have a [71] sample of the 

The Court: Does it matter? 

Mr. Mahoney: It doesn’t matter. It’s admitted. 

The Court: It’s admitted. 

Mr. Mahoney: Your witness. 

The Court: If he had known they were going to 
admit it, he wouldn’t have needed to determine it, 
would he? 
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Mr. Mahoney: No. We would have saved a lot 
of money. 
Cross-Examination 
By Mr. Duque: 


Q. Mr. Grossman, you say that you entered the 
manufacturing of windows, that business, in 1948? 

A. Yes. 

Q. What did you do before that? 

A. J was in the building field as a contractor, 
building contractor, building modern homes. 

Q. Have you any engineering training or back- 
ground ? A. Architectural. 

@. Architectural. I understand. But engineer- 
ing? Have you gone to an engineering school? 

A. Only what went with the architectural 
course; no particular course. 

Q. Where? An Attic. [724 

Q. And you graduated as an architect? 

A. No, I didn’t graduate. 

@. What engineering courses did you take at 
the University of Southern California? 

A. Only what engineering went with the first 
two years of architectural study. 

@. And what engineering is that, please? 

A. Relatively simple engineering, with structure. 

Q. Now, you say that the first meeting that you 
had with anybody connected with Reynolds Metals 
Company was in the middle of 1948, is that correct? 

A. Approximately. 

O» ‘That is shen you say you met with ir 
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Harry Sargeant? A. Yes. 

Q. Did I understand your testimony to be that 
at that time he was sales manager of the extrusion 
division of Reynolds Metals Company ? 

A. I understood it to be that. 

Q. And at that time you met with him and Mr. 
Silvers and Mr. Jerry Reznick ? 

A. Yes, as far as I can remember. There might 
have been a Mr. Max Resnick there also, or instead 
of Jerry Reznick. That is something I don’t recall. 

Q. You aren’t sure whether it was Jerry or 
whether it was Max? [73] A. That’srig¢he 
In any event it was either one of them? 

Or it could have been both. 

You don’t recollect ? 

I remember we went as a group. 

Pardon? 

We went as a group. I did not go alone. 

And that meeting took place where, Mr. 


OPOrere 


Grossman ? 

A. That took place in a building that Reynolds’ 
offices were located in, 12th and Beacon Streets, T 
helieve. 

Q. Now, at that time you were talking to Reyn- 
olds Metals about producing extrusions for a sliding 
window, were you? A. Yes. 

Q@. You weren’t in the sliding-door business at 
that time, were you? 

A. We had sliding doors ready to go on extru- 
sions, but at that particular time we started with 
the window. 
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Q. Your first discussion with Mr. Sargeant then 
related to extruded shapes for windows and not 
doors? A. Yes. 

Q. Is that correct? A. That is correct. 

Q. Now, you say that at that time Mr. Sargeant 
made some statement to you in connection with the 
use of the dies [74] which would be made? 

Ee SES. 

Q. Do you have a clear recollection of what Mr. 
Sargeant said? 

A. Yes. This was in the form of a general edu- 
cational process that Mr. Sargeant was giving us 
as a group, Inasmuch as our experience—we didn’t 
know these things and we had to have these clarified 
before we did business. 

Q. So Mr. Sargeant was giving you an educa- 
tional dissertation on the subject? 

A. That’s right. 

Q. At that time did Mr. Sargeant have before 
him any of the acknowledgments or terms and con- 
ditions which were sent by Reynolds Metals Com- 
pany to its customers when they received an order? 

A. I don’t recall. This was a verbal conversa- 
tion that I do recall. 

Q. Will you tell me again just what Mr. Sar- 
geant told you with regard to the use of the dies, 
please ? 

A. Well, not word for word, but words to the 
effect that—and what brought this into the conver- 
sation principally was our particular worry about 
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what protection we would have on an item that we 
were giving to a company and were strictly at the 
mercy of that company’s confidential relationship 
with us, what protection we would have for [75] 
the material we got from those dies. And it was 
simply put that the dies that we bought and paid 
for the use of would be strictly for the material, 
our exclusive use, as far as the material run from 
them was concerned. 

Q. Did Mr. Sargeant ever tell you that you were 
going to buy and own any these dies? 

A. No, he did not. 

@. Did he ever tell you that all that you got was 
the use of the dies and that the service charge 

A. The exclusive use of the dies. That was very 
clearly determined before we went further. 

Q. And did he tell you that for the use of the 
dies you were paying a service charge? 

A. J don’t recall any such definition. All I know 
is that we paid for the dies but could not take them 
from the aluminum company. But we had exclusive 
use of all material run through those dies. 

Q. And did he tell you that the dies belonged 
to you? 

A. I don’t recall if we went into that. I was 
only interested, and the rest of my group was only 
interested, in protection, as far as preventing others 
from taking the same material and using it in com- 
petition with us. And we were made to understand 
that the material would be exclusively for our use. 
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Q. Were the shapes or the designs or drawings 
that vou [76] had—were they patented ? 

A. No, they weren’t patented at that time. 

Q. Was there anything about the drawings or 
shapes—— 

Mr. Mahoney: Objection, your Honor. I think 
there should be more clarification as to what draw- 
ings and what shapes are being discussed. 

Mr. Duque: Well, I am talking about the draw- 
ines and shapes he alleged he submitted after his 
first conversation with Mr. Sargeant. 

The Court: Those would be the drawings of 
Exhibit 6 and Exhibit 8? 

Mr. Mahoney: This points up the difficulty— 
well, Mr. Duque is in a position to explain it more 
thoroughly. 

Mr. Duque: Well, your Honor, there is 

The Court: Are the drawings in evidence yet? 

Mr. Duque: No. 

The Court: The drawings are not vet in evi- 
dence, that you are speaking of? 

Mr. Duque: No. The drawings that I am refer- 
ring to are the drawings which he apparently sub- 


mitted here—in evidence, no. They are not in 
evidence, your Honor. They relate to the ones that 
the letter of Mi. Yates sent, dated November 19, 
1951, which is Exhibit 4, and the answer, which is 
Exhibit 5. 

The Court: Well, where are those drawings? 
Are they here? [77] 
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Mr. Duque: They aren’t in evidence, your 
Honor, but they are referred to in those two pieces 
of correspondence, and it is to those drawings that 
T am now referring. 

Mr. Mahoney: Mr. Grossman, could we obtain 
copies of those drawings from your files? 

The Witness: I believe so. They are so old, 
though. 

Mr. Mahoney: Do you desire that we produce 
copies of those drawings? 

Mr. Duque: It would be interesting, yes. 

The Witness: We might have some. 

The Court: You are referring in your question- 
ing, as J understand it, Mr. Duque, not to Exhibits 
6 and 8—— 

Mr. Duque: No, your Honor. 

The Court: but to subsequent drawings sub- 
mitted to the defendant? 

Mr. Duque: To previous drawings, your Honor. 

The Court: To previous drawings? 

Mr. Duque: Yes, the drawings which are re- 
ferred to in Exhibit 3 and Exhibit 4. 

The Court: Do you understand? 

The Witness: Yes. If I might add, those were 
the original drawings that we started business on, 
and that product is now obsolete and has been for 
a number of years. 

The Court: By “‘we,”’ you are referring to 
whom? 
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The Witness: The company. [78] 

The Court: Which company? 

The Witness: The Glide Window Company. 

The Court: I suggest that you specify the com- 
pany in each instance. 

The Witness: I will try to do that. 

The Court: Either specify Glide or Panaview, 
and then we will know to which you are referring. 

The Witness: I will try to do that, your Honor. 

This is the original product that we had, and the 
Glide Window Company has gone into another 
product that a patent has been gotten on, and this 
product that we are now speaking of is obsolete. 
I might have difficulty in locating those drawings. 

The Court: Was there any patent ever applied 
for, design or otherwise, on any of the drawings? 

The Witness: Yes, on all the drawings. 

The Court: But no patent ever issued? 

The Witness: On that particular one, no, be- 
cause we dropped that in favor of a more improved 
window, and we followed through with a patent on 
that and obtained it. 

The Court: There is no patent involved in this 
suit, as I understand. 

Mr. Duque: No, your Honor, there are no pat- 
ented materials, and I wanted to make sure that I 
was correct in my understanding that any of these 
as far back as the Glide [79] drawings and up 
through the Panador drawings and the doors and 
windows, there are no patents involved in this liti- 
gation. 
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The Court: Is that agreed, My. Mahoney? 

Mr. Mahoney: So stipulated. 

Mr. Duque: Maybe I can approach it in this 
manner: 

Q. Mr. Grossman, when you had your first con- 
versation with Mr. Sargeant and he gave you that 
educational dissertation on the methods of opera- 
tion, after that did you submit any drawings to Mr. 
Sargeant for the purpose of having Reynolds Metals 
Company produce extrusions ? 

A. We presented—I don’t recall if I presented 
it personally to Mr. Sargeant, but a representative 
of Mr. Sargeant, certainly, and—well, yes, we did 
have these drawings submitted to the Reynolds 
Metals Company. 

Q. At that time, after you submitted the draw- 
ings and submitted the order, did you get an 
acknowledgment ? A. Yes. 

Q. Now, are the die numbers which are referred 
to in Plaintiff’s Exhibit No. 3, which is the letter 
from Mr. Yates to you, are they the dies that re- 
late to the drawings which you say were made after 
the original conversation with Mr. Sargeant? 

A. They are. 

Q. They are? A. Yes. [80] 

Q. Now, referring to this letter—do you have it 
in front of you, Mr. Grossman ? 

A. The letter sent to the Glide Window Com- 
pany ? 
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Q. The letter of November 19, 1951? 

A. Yes, I do. 

Q. I believe in your direct testimony you stated 
that that letter was a letter asking for your pei- 
mission or consent to use the dies, which had been 
made to produce extrusions for Panaview, for some 
other competitor of yours. Is that what you believe 
that letter said ? 

A. My impression—I haven’t read this letter 
for some time. 

Q. Would you read it, please, and point out to 
me the portion of it in which Reynolds Metals Com- 
pany asks for your consent to use those dies for 
another customer, or for a competitor, please? 

A. That wouldn’t be necessary, if I can explain 
my answer. 

Q. Would you mind reading the letter, so that 
you will be acquainted with it, and then pointing 
out to me where the consent is? 

A. The consent isn’t here—the asking for con- 
sent to do that. They were asking for consent to do 
something else. I misunderstood. 

Q. So that the letter does not purport to be 
what vou [81] said it was, a letter requesting your 
consent to use the dies for another customer, is 
that correct ? 

A. No. It asks for maintaining the dies and stor- 
ing the dies. And they want to know if they still 
should do that or destroy them. 

Q. And then, following that, you replied with 
the next exhibit, which IT assume you have in front 
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of you, which is Exhibit No. 4, and in that letter 
you requested that they continue to store the dies, 
is that correct ? A. Yes. 

Q. Now, at the time that you received the ac- 
knowledgement which relates to these same dies 
that are referred to in this letter, did you read the 
acknowledgement? 

A. Idon’t recall if I did. I probably did. 

Q. Were you acquainted with the form of ac- 
knowledgement that was used by the Reynolds 
Metals Company at that time? 

A. I believe I was at that time. I don’t recall 
now just the exact details. 

Q. Now, will you read paragraph 11 of that 
acknowledgement which was sent to you in 19951, 
please, sir? A. llor 12? 

Q. 12 in that one. 

Mr. Mahoney: Objection, your Honor. The docu- 
ment speaks for itself. 

Mr. Duque: I am just asking him to read it so 
he will [82] know what is in it. It is preliminary 
to another question. 

The Witness: ‘‘Equipment”’ 

Mr. Duque: I don’t mean to read it out loud. 
Read it to yourself so that you will know what’s 


in it. 
(Witness examines document.) 
The Witness: All right. I have read it. 
Q. (By Mr. Duque): And that acknowledge- 
ment which was sent to you at that time confirmed 
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your understanding that the dies would be used 
only for your use, is that correct ? 

A. Yes, it does. 

Q. Very well. Now, as other dies were ordered 
by Glide and Panaview, did you read the acknowl- 
edgements that were sent to you? 

A. J don’t recall if I read every one, but occa- 
sionally we discussed this. In our history in rela- 
tionship with other suppliers it all seemed to be 
the same, and these seemed to be identical with all 
the other companies. 

Q. In other words, the terms and conditions of 
the Reynolds Metals Company acknowledgement 
were, as far as you were concerned, identical to 
Harvey—— 

A. As far as meaning was concerned, we feel 
they were identical. 

Q. When you first submitted the drawings to 
Reynolds Metals Company with regard to the Pana- 
dor—I am now up to date and we have passed by 
the Glide era and we are in the [83] Panador era 
now—when you first submitted Exhibit 6, do I 
understand that all of these drawings were made 
by you personally? A. Yes, they were. 

Q. And they came from your own mind and 
were not copied from any other drawing ? 

They absolutely were not. 

Have you ever heard of Sweet’s catalog? 
Yes, I have. © 

Have you ever read it? 

Thoroughly. 


aS 
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Q. Have you looked at extrusions and shapes 
that are in Sweet’s catalog? A. I have. 

Q. And, so far as you know, these drawings that 
you say you produced are not in any way similar 
to any of the ones that appear in Sweet’s catalog? 

A. I would say none of these drawings could be 
superimposed on other extrusions and be in any 
way matching. 

The Court: Gentlemen, these drawings that you 
refer to, are they in evidence ? 

Mr. Duque: Yes, your Honor, they are Ex- 
hibit 6. 

The Court: Let’s refer to it by exhibit number. 

Mr. Duque: I am sorry. I thought I had, your 
Honor. I thought when I first started asking him 
that I identified it [84] by number. 

The Court: Do you understand ? 

The Witness: Yes, your Honor. 

Q. (By Mr. Duque): You do have Exhibit No. 
6 in front of you? A. Yes. 

Q@. And you understand that my previous ques- 
tioning related to Exhibit No. 6? 

A. Yes. I believe I answered your question. 

Q. But I mean, I want to clarify it because his 
Honor indicated possibly that you did not have 
reason to know I was referring to Exhibit 6 all 
during this line of questioning. 

A. It was clear. 

Q. I wanted to make sure that you did. 

A. It was clear. 

@. Thank you. Now, you say that after this 


us. Reynolds Metals Co. 147 


(Testimony of Abraham Grossman.) 

question—and you say that, so far as you were 
able to ascertain, the two are identical—Reynolds 
Metals Company made no changes in your original 
drawings? Is that your testimony ? 

A. No. There was one part where some changes 
were made, but Reynolds did not make those 
changes. | made the changes. 

Q. Explain to me, if you will, the process that 
occurred. As I understand your testimony, you 
submitted to Reynolds Metals Company Exhibit 6, 
is that correct? [85] eecest 

Q. And then Reynolds Metals Company sent 
you a set of drawings? Ae ihatsm@iehit. 

Q. Which are Plaintiff’s Exhibit 8, is that 
right? A. That’s correct. 

@. And you have those before you? 

A. I did. I don’t have them now. I am aware of 
what they are. 

Q. Now, is it your testimony that Plaintiff’s 
Exhibit 6 and Plaintiff’s Exhibit 8 are identical? 

A. Yes, substantially so. There might be very, 
very minor differences in the way the dimension 
was held. But on the over-all part, whichever way 
the dimension was put, it would still conform to 
my median dimension. 

These drawings, incidentally, if I may go a little 
further on that, are made for the diemaker. The 
diemakers evidently worked from these drawings, 
and they have to be put in a particular form. Other- 
wise there would be no need to make them. They 
could use my drawing in its original state. So what- 
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ever nomenclature or method of dimensioning, any 
changes would be completely minor, and the over-all 
dimensions would hold true to match what I had 
given them originally. 

q. In other words, Mr. Grossman, the original 
drawing that you sent, Plaintiff’s Exhibit No. 6, 
was the drawing [86] which was used by Reynolds 
Metals Company to make its dies and extrusions, is 
that right? A. That is correct. 

Q. And Reynolds Metals Company did nothing 
to change it whatsoever ? A. No, no. 

@. Thank you. 

Now, you say that this Panador that is the sub- 
ject of this litigation was a very novel door and 
had verv novel features to it; and you explained 
about the weatherstripping and about that joint 
down on the left bottom side. 

Do you know of any other doors that are iden- 
tical to that Panador that are on the market today? 

A. Onlv an entrance door that I made. That 
particular type of joint is used on that entrance 
door. And this was the first on the market, and it 
was called an Alumart entrance door. This is also 
in Sweet’s catalog. 

Q. Have you ever heard of the Sun Valley slid- 
ing door ? A. Yes, I have. 

Q. How does that differ from the Panador? 

A. Considerably. 

Q. It does? 

A. We are suing them now because of patent 
infringement. And that’s how I know of them. 
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Q. You are suing them because of patent in- 
fringement? [87] A. Yes, we are. 

Q. Is the Panador patented? 

A. Their Panaview door is the exact copy of 
our Panaview door, and that is patented. 

Mr. Mahoney: Your Honor, the witness is con- 
fused. He used ‘*Panaview’’ twice in his answer. 
And so, to set the record straight, it might be ex- 
plained that the Panaview Door & Window Co. 
makes a Panaview door and a Panador, and that 
it is the Panaview door which is patented and 
which is the subject of litigation. 

Is that clear? 

Mr. Duque: It’s clear to me. 

The Court: Do you accept Mr. Mahonev’s state- 
ment as a Stipulation? 

Mr. Duque: I accept his statement that the 
Panaview is a patented door. I did not know it 
before. I didn’t know that any of these doors were 
patented. 

Mr. Mahoney: Oh, the Ghde door is also pat- 
ented. 

Mr. Duque: I thought he just finished saying 
that there was no patent involved. 

Mr. Mahoney: He was referring to the Glide 
window, which was specifically what you were dis- 
cussing. 

Perhaps it might be better form to ask the wit- 
ness what he was referring to. 

The Court: What’s the difference between a 
Panaview [88] door and a Panador? 
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The Witness: The Panaview door is a door that 
is a little more difficult to manufacture, and the 
extruded shapes are more expensive because of their 
hollow shapes. 

The Court: Is it for the same purpose? 

The Witness: In that it’s a door, it is the same 
purpose. But the shapes are much simpler in the 
Panador, and it is a much more competitive door 
because of that. There is less aluminum. 

The Court: There is a design patent on that? 

The Witness: No. We had a patent pending, but 
because of the patents on our other products we 
felt that they would cover on this. 

The Court: J mean on the Panaview door. 

The Witness: We have patents on those, yes. 

The Court: On the Panaview door, but not on 
the Panador which is involved here? 

The Witness: No. That is correct. 

Q. (By Mr. Duque): Now, to go back to the 
novel and unique aspects of the Panadore, as I 
understand your testimony, you say that the Pana- 
dor has two features that no other door has; one 
is the joint that you referred to, which makes it 
easy for anybody who is not a mechanic to put the 
door together; and the other is the feature with 
regard to the top runner? [89] 

A. No, I didn’t say it in that manner, or an- 
swer in that manner. 

Q. Well, what did you say? 

A. What I did was just to point out some of the 
features and some of the aspects of a door that 
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could go toward making a good or a bad door if 
they weren’t conceived of and carried out properly. 
I did not say that this was the only door employing 
weatherstripping of that kind. 

As far as the joint is concerned, it is unique in 
this particular type of door. 

Q. By “unique,’’ you mean that no other com- 


pany—— 
A. No other sliding door has ever used it. 
@. I see. 


A. And that others might try to use some of 
these features—I have no doubt that they are try- 
ing to now. This, of course, is something that we 
are well aware of and are proceeding to defend our 
rights in that matter legally. 

But as far as the aspects of a sliding door are 
concerned, many sliding doors have rollers; I would 
say they all do. There are slide doors that have 
weatherstripping; I would say most of them do. 
And that they are made of aluminum extrusions; 
they are that, also. 

But what I was saying is that the chief feature 
of this door was that the simplicity of construction 
was to such a simple degree that it allowed us to 
manufacture this door far [90] under the price of 
even our Panaview door which, up until the time 
that this door came into being, was a very competi- 
tive door. 

Q. What is so unique about the Panador? 
Would you mind stating again the unique features 
of the 
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A. Well, the unique feature of the door is that 
it is such a good door for the price. 

Q. In other words, it is a good door and it’s 
cheap ? A. That is right. 

Q. And that is the unique feature of it? 

A. It certainly is. 

The Court: And it is good because of the joint 
which you deseribed ? 

The Witness: That is one of the features, the 
joint, and the fact that the weatherstripping that is 
put in it, as I tried to explain, is put in in such a 
way that even the aluminum tolerances on both 
sides, of the plus or minus, would not destroy the 
function of that weatherstripping. Whereas, if it 
were a bad door, or cheap, it would either rattle or 
be so tight as to be inoperable. Whereas this door 
works with the same ease as our Panaview door. 
It actually supplies the same benefits as the Pana- 
view door which is at the higher price. And we 
have that comment from all over the country from 
builders who say that it does everything any other 
expensive door [91] 

Mr. Duque: Now, Mr. Grossman, would you 
mind limiting your answers to the questions? The 
comments of the builders all over the nation, I don’t 
think are quite relevant here. 

The Witness: I was just trying to clarify the 
benefits of this door, as to why I feel that it is dif- 
ferent than any other door 

Q. (By Mr. Duque): It has to do (a) with the 
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weatherstripping and (b) with the joint, is that 
right? A. Those are some of the points, yes. 

@. Well, you said those were the two points. 
Now, are there other points? 

A. Well, the ease of assembly in the field. 

Q. Well, that is because of the joint, isn’t it? 

A. That’s only one of the features of the joint. 
But there are also a number of tolerances that have 
to be considered. A carpenter who isn’t a good me- 
ehanic, or any man who isn’t a good mechanic—it 
doesn’t have to be a carpenter, necessarily; it could 
be just a homeowner that wants to put one of these 
doors in, and many times it is dependent on putting 
the sliding-door frame in perfectly, and that has to 
be done, ordinarily—at least up until this door was 
put in, or put out on the market—because any slight 
discrepancy in the way that frame was put in would 
be magnified in the way these large sliding panes 
of glass would sit on that track. If the door frame 
was off one-sixteenth of an [92] inch, the sash it- 
self might be off a quarter to three-eighths of an 
inch in squareness because the mistake would be 
magnified. But the way this door is constructed, 
with such tremendous tolerances, it takes into ac- 
count all of these variations that go with bad work- 
manship, and that was principally another fea- 
ture in the success in the field. 

Q. And that, you say, is not true of any other 
shding door on the market? Is that your testimony ? 

A. To various degrees other doors have it. But 
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this door is successful principally because it is to a 
tremendous degree 

Q. Mr. Consent, is there anything from an en- 
gineering or technical point of view that is so umque 
and so different that it would prevent anybody 
from taking your Panador, breaking it down, and 
making an identical copy of it? 

A. Yes, a great deal. 

Q. What are the unique engineering features? 

A. Well, aside from engineering features. but 
just the features themselves—I will call them just 
that—anvbody can copy anything. And if, in the 
ease of somebody wanting to copy a door. he pre- 
sented a door or model of that door and had a die- 
maker make dies identical with the dies that this 
door showed the sections to be. the sections of the 
model that he is showing are already imperfect and 
may be imperfect to the utmost of tolerances. In 
other words. one part in the [93] door might be to 
the minus side completely of a tolerance: another 
part working with that might be completely to the 
plus side: so that the diemaker, not understanding 
the intricacies. copying those dies, would in turn 
have material from the dies he made go to opposite 
extremes, and, as a result, what we were talking 
about in the way of functioning with component 
parts within the extrusions would be so far off that 
a person would have to experiment for a vear or 
maybe two to determine that he was wrong. It 
simply can't be copied from the actual item and be 
right. 


(a 
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Q. So it is your contention that this door is so 
unique and so different and engineeringly so par- 
ticular that it is impossible for anybody to copy 
this door and reproduce it within a period of less 
than two years? 

A. I am not referring to this door. I am re- 
ferring to any door that might be copied. 

Q. Well, let’s confine your testimony to the 
questions that I ask you. I am talking about the 
Panador. That is the one you are suing on, isn’t it? 

A. Yes. Referring to Panador, I can’t qualify 
as to the time element. I only know that we worked 
on it for a number of years and went through all 
of the experimentation required to make it sueccess- 
ful. And somebody, not knowing all of these fine 
points that we gained through our experience, would 
be bound to go through that same time element to 
make [94] it successful. 

Q. Now, assuming that you went through all of 
these years of experimentation, and assuming for 
the purpose of the question that you developed cer- 
tain unique features and so on and so forth, is it 
your testimony that this door is so different and 
so unique from an engineering point of view that 
it couldn’t be copied within less than two vears? 

A. I didn’t say it couldn’t be copied—it could 
be copied within the time it takes to make extrusion 
dies, for that matter. But what I did contend was 
that the material run from those dies would, be- 
cause of the various commercial tolerances allow- 
able, not be as good a door or function properly as 
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the dies made from my own drawings which gave 
the median lines, median dimensions for the toler- 
ances to revolve about. That would be by hit or 
miss that that was finally discovered. 

Q. Mr. Grossman, when did you first put 
Panador out on the market for sale to the public? 

A. Sometime, I imagine, in the late summer or 
fall of 1954. 

Q. And at that time did you exhibit it at ex- 
hibitions and at trade shows? 

A. At the time we first sold it? 

Q. When you first put it out on the market? 

A. I don’t recall. We might have, but I don’t 
recall. [95] 

@. Now, when you say that you had a conversa- 
tion with Mr. Kavich when you turned over to him 
Exhibit 6, as I understand vour testimony, you told 
him that this was a new product and that vou 
didi’t want any of your competitors to know that 
it was coming out on the market and would he 
mind not telling any of the salesmen of any other 
companies. Is that correct? 

A. Words to that effect. 

@. That was the substance of your conversa- 
tion? A. Yes. 

Q. You had no conversation with him about the 


use of dies or anything else? A. No. 
@. Now, with regard to Exhibit 8—do you have 
that in front of you, sir? A. Yes, I do. 


Q. That is the one that has the word ‘‘Revised’’ 
written across it, is that right ? A. Yes, 
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Q. Is that right? tAyagp YOCS: 

@. You don’t know who wrote that? 

A. No. It evidently was someone in our company 
that wrote that for some unknown reason. But it 
has nothing to do with the drawing because the 
drawing is identical with the [96] original drawings 
that were received from Reynolds. So it couldn’t 
have been received in that way. 

@. In other words, you don’t know who wrote 
the word ‘‘Revised’’ on there? 

A. I have no idea. 

Q. You don’t think it was anybody in your 
company ? 

A. Ido think it was somebody in our company. 

Q. You do? A. Yes, I do. 

Q. Not the Reynolds Metals Company? 

A. No. 

Q. Then you think they wrote it in there by 
mistake or otherwise, because obviously it couldn’t 
be revised because it is identical ? 

A. Yes, that is correct. 

Q. When you first put out the Panador did you 
eall it the ‘‘full light’’ door? 

A. There was a number of doors, and I think 
one of the names was that. 

Q. When you first put it out on the market 
were you manufacturing it for the W. P. Fuller 
Company ? A. No. 

Q. How did you happen to name it the ‘full 
light’’ door? 
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A. I thought it would be a good name. 

Q. It had nothing to do with the name 
‘Fuller’? [97] 

A. No, that is a coincidence. Later we felt it 
might be used for Fuller’s own name if they so 
wanted it, but we never sold directly to Fuller. 

Q. When you first dreamed up the name ‘‘full 
light,’’ what connection did that have with the 
door? What did the ‘‘full liight’’ mean? 

A. ‘Full light’’ would mean a full light of glass, 
where you have a little frame and it allows as full 
a view as possible. And a full hght, in terms of the 
glazing field, means that as little light is eut off 
as possible. 

Q. Now, except for the conversations that you 
allegedly had with Mr. Sargeant in 1948 when you 
were president of Glide Windows, Inc., relating to 
the manufacture of windows, of extrusions for win- 
dows, and except for the conversation which vou 
had with Mr. Kavich when vou delivered Plain- 
tiff’s Exhibit 6 to him and asked him please not 
to tell your competitors you were coming ont with 
this door—those are the onlv two conversations vou 
had with any Reynolds Metals representative. were 
they not? A. As far as I can recall. 

Mr. Duque: Will your Honor bear with me for 
a moment? 

The Court: Yes. 

Mr. Duque: No further questions at this time, 
your Honor. 

The Court: Any redirect examination? [98] 
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Mr. Mahoney: No, your Honor. 
The Court: You may step down. 


(Witness excused. ) 
The Court: We will take a five-minute recess. 
(Short recess. ) 


The Court: Call you next witness. 

Mr. Mahoney: I now call Mr. Oldenkamp. 

The Court: We will continue for only a few 
minutes. 

Mr. Mahoney: This will be a very short witness, 
vour Honor. 

The Court: Very well. 


CARL OLDENKAMP 
called as a witness on behalf of the plaintiff, being 
first duly sworn, was examined and testified as 
follows: 


The Clerk: State your name, please. 

The Witness. My name is Carl Oldenkamp, 
Q-]-d-e-n-k-a-m-p. 

The Clerk: C-a-r-]? 

The Witness: Yes. 


Direct Examination 
By Mr. Mahoney: 


What is your residence, Mr. Oldenkamp ? 
4425 Yosemite Way, Los Angeles 65. 
What is your occupation? [99] 

A. I am president of Windsor Supply, Ine. 


OP 
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Q. And as president of Windsor Supply, Inc., 
do you have custody of the business records of 
Windsor Supply Company, Inc. ? A. .I do: 

Q. And have you brought certain of these rec- 
ords with you to court today? 

A. Yes, I have. 

@. In response to a subpoena which was issued 


to you? A. Yes. 
Q. What do these records consist of, Mr. Olden- 
kamp ? 


A. They are the purchase orders by Windsor to 
Reynolds Metals Company; invoices from Reynolds 
to Windsor Supply; and invoices by Wundsor 
Supply to W. P. Fuller & Company, that have to do 
with the Windsor sliding door. 

Q. I now show you a group of file folders which 
bear respectively on their tabs the designations 
‘‘Reynolds Metals, RMC Sliding Door, RMC un- 
paid, RMC paid,’’ and ask vou if the files and the 
folders were drawn from the records of your com- 
pany, which are kept in the ordinary and due 
course of business by your company. 

A. That’s right. 

Mr. Mahoney: Will you kindly mark these as 
Plaintiff’s Exhibit No. 9 for identification ? 

The Court: Isn’t that a matter that can be 
covered by [100] stipulation, gentlemen? 

Mr. Duque: J would think so, your Honor. I 
don’t know what we are trying to prove, but I will 
be very happy to go over these—— 

Mr. Mahoney: We will be glad to do that, vour 
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Honor. These are the records of the purchases of 
Windsor from Reynolds, and the sales of Windsor 
to Fuller. And what we would like to do to avoid 
burdening the record and the court is to obtain a 
summary, which would constitute a stipulation, of 
the total purchases from Reynolds by Windsor and 
the total sales of Windsor to Fuller. 

The Court: Could you arrange with Mr. Olden- 
kamp to make—— 

Mr. Mahoney: ‘To make such a summary? 

The Court: some arrangement whereby you 
could have the schedules made up, or the summary, 
between now and Tuesday? 

Mr. Mahoney: We plan to do that, your Honor. 
And we are asking that they be marked for identi- 
fication so that we can retain possession thereof. 

The Court: Very well. The files which you have 
identified in the record will be marked collectively 
as Exhibit 9 for identification. 

Are there five of them? 

Mr. Mahoney: Yes, your Honor. [101] 

The Court: They will be marked 9-A, -B, -C, 
-D and -E. 

Mr. Mahoney: There are four. 

The-Court: They will be 9-A, -B, -C and -D. 


(The documents referred to were marked 
Plaintiff’s Exhibits Nos. 9-A, 9-B. 9-C and 9-D 
for identification.) 


Mr. Mahoney: And then can we include in that, 
for purposes of simplicity, the invoices of Windsor 
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Supply Company to W. P. Fuller & Co., and just 
in that serial order, E, F, G, and so forth? 

The Court: How many files are there? 

Mr. Mahoney: Well, they are quite numerous, 
so what we could do is just mark them all E and 
then put them in the box. There are seven groups. 

The Court: Seven groups. Those are in- 
voices——— 

Mr. Mahoney: From Windsor to Fuller. 

The Court: They will be marked 10-A, -B, -C, 
-D, -E and -F. 


(Six groups of documents were marked 
Plaintiff’s Exhibits Nos. 10-A, 10-B, 10-C, 10-D, 
10-E and 10-F, respectively, for identification. ) 


The Court: Are there any further questions of 
Mr. Oldenkamp ? 

Mr. Duque: Your Honor, may I make this 
statement at this time? I do not know what the 
purpose of this testimony or this evidence is, and I 
reserve my right to object to it [102] on any 
grounds that I see fit when I find out what the 
purpose of it is and what the evidence is. 

Mr. Mahoney: Well, we have already stated—— 

The Court: The problem now is whether you 
gentlemen can compile a summary of what that 
shows. I assume they want to show sales by 
Reynolds to Windsor, and then in turn sales by 
Windsor to Fuller. 

Mr. Mahonev: That’s correct. 
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The Court: And irrespective of the admissibility 
of it, can you stipulate to a summary on it? 

Mr. Duque: As far as I am concerned, if you 
can prevail upon Mr. Oldenkamp to prepare that 
summary, that is fine with me. 

The Witness: I ean do so. 

Mr. Mahoney: Well, we would prefer, your 
Honor, to check that from these records. However, 
if Mr. Oldenkamp could prepare it, say, by Mon- 
day afternoon and bring the records down and we 
could check it with Mr. Duque—if Monday after- 
noon is a suitable time for so doing--then we could 
have it by Tuesday. 

The Witness: I would rather have them prepare 
the summary because that places an additional bur- 
den on my staff. And I couldn’t get it done by that 
time. 

Mr. Mahoney: We will accept the burden. 

The Court: Very well. Are there any further 
questions [103] of Mr. Oldenkamp ? 

Do you wish him to return here on Tuesday ? 

Mr. Mahoney: Did you wish to cross-examine 
him? We have no further direct examination. 

Mr. Duque: I can’t cross-examine him. I haven’t 
any thing-—— 

The Court: Do you anticipate any cross-exami- 
nation ? 

Mr. Duque: I would anticipate none, no, sir. I 
would assume that the summary that is going to be 
made correctly reflects the records, and all of the 
records. 
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The Court: All you expect to show are sales by 
Reynolds to Windsor—well, that you already have. 

Mr. Duque: That is fine. 

The Court: and, in turn, sales from Wind- 
sor to Fuller. 

Mr. Mahoney: ‘That is correct. That is what we 
expect to show. 

Mr. Duque: I have no objection to the prepara- 
ration of the summary. I reserve my right to object 
to the materiality when it is offered. 

The Court: Yes. Well, the question now is to 
reach a stipulation as to the correctness, irrespec- 
tive of admissibility. 

Now, do these invoices show what was sold? Will 
you need Mr. Oldenkamp? [104] 

Mr. Mahoney: No, your Honor. They show ac- 
tually the quantity shipped, the quantity ordered, 
the size, the amount paid, the sum total. 

I presume, Mr. Oldenkamp, that these invoices 
are all of the invoices in your possession relating 
to the transactions between Windsor Supply Com- 
pany and Reynolds Metals Company, and between 
Windsor Supply Company and Fuller. 

The Court: During the periods indicated. 

The Witness: Well, this is all of them. 

The Court: For any period? 

The Witness: That’s right. 

The Court: Now, are these records comprising 
Exhibits 9 and 10 for identification kept under your 
supervision ? 

The Witness: Yes, sir. 
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The Court: And you have already said they are 
kept in the ordinary course of the business of your 
company ? 

The Witness: That’s right. 

The Court: And it is the ordinary course of 
business of your company to keep such records as 
those comprised in Exhibits 9 and 10 for identifi- 
cation ? 

The Witness: That’s right, your Honor. 

The Court: Is there anything further of Mr. 
Oldenkamp ? 

Mr. Mahoney: Not from the plaintiff. 

The Witness: May I ask a question, sir? There 
are certain files that have to do with the Reynolds 
Metals [105] Company that are used every day by 
me in the normal course of my business. Is it neces- 
sary that I leave those, as well? 

The Court: I understand only the invoices—— 

Mr. Mahoney: ‘That is what I have. 

The Witness: Exhibit 9 is the one I am con- 
cerned with. 

Mr. Mahoney: The Reynolds Metals Company ; 
there are various orders and correspondence relat- 
ing to orders, and the financial statements relating 
to them. 

We will give them back to you on Tuesday. 
Would one day handicap you? 

The Witness: That would be all right, then, if 
I can get them Tuesday. 

Mr. Duque: Are you going to use the corre- 
spondence file ? 
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Mr. Mahoney: We haven’t seen these. We have 
Just subpoenaed this witness. We will go through it. 

Mr. Duque: Well, if anybody is going to go 
through correspondence files, might I be included? 

Mr. Mahoney: You are definitely included. We 
want you in the party. 

The Court: Very well. 

Mr. Oldenkamp, I think you better come back 
Tuesday morning at 10:00 o’clock, and we will at- 
tempt to make it very brief at that time. You are 
excused until then. 


(Witness temporarily excused.) 


The Court: The trial will be recessed until 
10:00 [106] o’clock Tuesday morning. 

And, Mr. Mahoney, if you will make known to 
the defendant anything of record that you want, 
I expect the defendant not to put you to the proof, 
because we haven’t had a pretrial hearing in this 
matter, and see if you and Mr. Duque can’t reach 
stipulations on it. 

Mr. Duque: We have stipulated to some facts, 
your Honor, and I have all the records here. If Mr. 
Mahoney will tell us what he wants—— 

Mr. Mahoney: Well, we have already issued 
subpoenas to the various employees of the defend- 
ant. 

The Court: There is no need of going through 
all that if Mr. Duque is willing to stipulate. 

Mr. Mahoney: Well, he preferred that we sub- 
poena them because—— 

The Court: Well, they are here now. 
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Mr. Duque: I preferred that you either sub- 
poena them or you give me a list of them. I wanted 
to know what I was supposed to produce. 

Mr. Mahoney: As long as they are here, this 
issue is through. 

The Court: Very well. You gentlemen get to- 
gether and stipulate. I don’t see any real issue of 
fact here between you, any broad issues of fact here 
between you. There may be something on this issue 
of fiduciary relationship or some of [107] the oral 
conversations. But everything else is of record, 
isn’t it? 

Mr. Mahoney: A large percentage, your Honor. 

The Court: Except some conversations, and that 
is all you can have any issue about, it seems to me. 
The rest of it, you had just as well stipulate to and 
save everyone’s time. 

Mr. Mahoney: Yes, your Honor. We will be 
happy to stipulate to anything we can. 

The Court: Very well. The trial will be recessed 
until 10:00 o’clock Tuesday morning, Novem- 
ber 22nd. 

Court will adjourn. 


(Whereupon, an adjournment was taken 
until Tuesday, November 22, 1955, at 10:00 
a.m.) [108] 


Tuesday, November 22, 1955—10:00 A.M. 


The Clerk: Case No. 18469, Panaview Door & 
Window Co. v. Reynolds Metals Company. 
Mr. Duque: Ready for the defendant. 
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Mr. Mahoney: Ready for the plaintiff. 

The Court: You may proceed, gentlemen. 

Mr. Mahoney: Yesterday, your Honor, in ac- 
cordance with your Honor’s requirements, there 
was brought to the Court an accountant who went 
over the invoices of Windsor Supply Company and 
who arrived at a figure which has been shown to 
counsel for the defendant. And the total figure on 
the document shown here is $155,624.97. And this 
figure, counsel for the defendant will stipulate to as 
being approximately correct. 

Is that correct, Mr. Duque? Is that a correct 
statement ? 

Mr. Duque: Yes, your Honor. I will stipulate to 
the figure being approximately correct, subject to 
checking by our accountant. But they inform me 
that it sounds as though it were approximately 
right. 

The Court: Will you stipulate that it is correct, 
subject to check? 

Mr. Duque: Yes, your Honor. 

The Court: And it represents what? 

Mr. Mahoney: It represents the sum total of 
the [111] Reynolds invoices as found in the files of 
Windsor Supply Company. 

The Court: That means purchases by Windsor 
from Reynolds? 

Mr. Mahoney: ‘That is correct. 

Mr. Duque: As I indicated on Friday, your 
Honor, I stipulate only to the correctness of the 
figures subject to further checking. I do not stipu- 
late as to its admissibility. 
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The Court: Does your stipulation cover what 
the purchases are? 

Mr. Duque: Sir? 

The Court: Or, rather, what the purchases 
were? 

Mr. Mahoney: Your Honor, we have some diffi- 
culty there because, going through the file of the 
Windsor Supply Company, we find it was their cus- 
tom and practice to order this product in the form 
of doors, so many doors; and these orders of the 
Windsor Supply Company so read. 

There are various documents in the record, in- 
cluding invoices from Reynolds which show that 
they broke up these doors into component parts and 
that these component parts, by agreement, would be 
shipped in boxes wherein one group of identical 
component parts was contained; but that when the 
invoice was presented, in many instances it was pre- 
sented in terms of total number of doors in compli- 
ance with the order from Windsor so that there 
could be a matching of the order and invoice. 

Mr. Duque: Well, your Honor, to counsel’s 
statement J am [112] not in agreement, and I think 
the matter could be cleared up very promptly if 
Mr. Oldenkamp could take the stand for about 
three minutes and explain to the Court what the 
orders mean and what was received by Windsor 
from Reynolds. 

The Court: Very well. 

Then it is stipulated, as I understand it, that the 
purchases by Windsor from Reynolds aggregated a 
dollar value of $155,624.97, subject to checking. 
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During what period was this? 

Mr. Mahoney: This was in the entire period to 
date of the relationship of Windsor Supply Com- 
pany—— 

The Court: From when, then? 

Mr. Mahoney: That period extends—the nego- 
tiations started in September, and there were two 
oral orders 

Mr. Duque: In 1954. 

Mr. Mahoney: September, 1954. 

The Court: September, 1954, to date? 

Mr. Mahoney: To date. 

The Court: And open is the question of what 
was purchased, is that it? 

Mr. Mahoney: Yes, your Honor. 

The Court: But this much has been stipulated, 
as I understand it. 

Mr. Duque: Yes, your Honor. 

The Court: Very well. You may recall Mr. Old- 
enkamp. [113] 

Mr. Mahoney: Mr. Oldenkamp, will you take the 
stand, please? 

Mr. Duque: Your Honor, I wish to make it clear 
again that I don’t know what counsel proposes to 
do with this figure, but I wish to make it clear 
again that I am not stipulating to its admissibility 
as evidence in this trial at this time. 

The Court: I understand. You merely made the 
stipulation, but you object to the receipt of it in 
evidence ? 

Mr. Duque: Yes, your Honor. 
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CARL OLDENKAMP 
recalled as a witness on behalf of the plaintiff, hav- 
ing been previously duly sworn, testified further as 
follows: 


Mr. Mahoney: Will you please mark this for 
identification. 


(The document referred to was marked 
Plaintiff’s Exhibit No. 11 for identification.) 


Direct Examination 
By Mr. Mahoney: 


Q. Mr. Oldenkamp, I now show you a purchase 
order of Windsor Manufacturing, Inc., which I 
have had marked as Plaintiff’s Exhibit No. 11 for 
identification, and which bears the number 1691 
and is directed to the Reynolds Metals Company 
and is ordered to be shipped to the Windsor Sup- 
ply, [114] Inc. The order bears the date of March 
25, 1955, and requests the delivery date of July, 
1955. 

Mr. Duque: That is the same one I saw yester- 
day ? 

Mr. Mahoney: Yes. 

Q. In that order, Mr. Oldenkamp, there is ref- 
erence made to 15,000 sets of sliding doors, KD 
sliding doors, is that correct ? 

A. Well, the order reads, ‘‘1,500 sets Windsor 
KD Sliding Door fabricated parts as follows:”’’ 

Q. What does the term ‘‘KD” mean, Mr. Olden- 
kamp? A. Knocked-down. 
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Q. And could you give a slight further explana- 
tion of ‘‘knocked-down’’ as it is used in the phrase 
when referring to sliding doors of the character 
under consideration here? 

The Court: It means parts not assembled, 
doesn’t it? 

Q. (By Mr. Mahoney): Mr. Oldenkamp, when 
you made out a purchase order, was such purchase 
order made out under your supervision ? 

Ae ‘That's right: 

Q. How did you determine the number of doors 
or sets of parts which it would be necessary for you 
to order? 

A. From orders on hand; projected sales. 

@. And did you determine this from the num- 
bers of orders for doors which were in your plant 
and which you considered would be necessary for 
shipment in the period for [115] which the order 
was to cover? 

A. Not for orders on hand alone. 

Q. Not for orders on hand alone? A. No. 

Q@. But for projected orders and potential sales 
which you considered you would make? 

A. That’s right. 

Q. Now, when you made an order like this, did 
you contemplate receiving a complete shipment of 
all of the extruded parts necessary to the total num- 
ber of sets which you ordered ? 

A. Well, those extruded parts from Reynolds, 
yes. 

Q@. And, in the prior practice, when you received 
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these parts were they cut to size? Awe TY es: 

Q. And when you wanted to assemble a pack- 
age for shipment to a customer, what was your 
practice? Would you take just one, two stiles, and 
one, two jambs, and the like, and just take them 
out of their respective boxes; and in some instances, 
perhaps, add rubber bumpers and, perhaps, weath- 
erstripping, and move them into another box? 

A. There was considerable work performed on 
those before we packaged them, ves. 

Q. What was the considerable work performed ? 

A. Installation of weather seal; the tapping of 
end [116] rails; the installation of wheel carriers; 
the installation of wheels in the wheel carriers; the 
assembly of the bumpers; the attaching of the latch 
and the keeper; and in some instances installation 
holes that had to be drilled. 

@. Now, how much time and expense did these 
various installations take? 

A. Well, it would have to be only a guess on my 
part at this time without going into considerable 
cost development. I don’t have the cost figures here. 

Q. Mr. Oldenkamp, is it not true that on many 
of the orders shipped to you by Reynolds Metals 
Company the frame sills had the dust stop riveted 


to the sill? A. Weyer 
Q. Did the frame heads ever have the dust stop 
riveted to the head? A. Never. 


Q. Was there ever an installation of rubber 
bumpers attached to jambs with spacers? 
A. Never. 
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Q. Did they ever install in the bottom rails the 
corner inserts, the wheel carriers, and the hke? 

A. Never. 

Q. Or did they ever attach the keeper to the 
right-hand interlocking stile? A. No. [117] 

Mr. Mahoney: Will you please mark this for 
identification ? 


(The document referred to was marked 
Plaintiff’s Exhibit No. 12 for identification.) 


Q. (By Mr. Mahoney): I now show you Plain- 
tiff’s Exhibit No. 12 for identification, which is an 
order form bearing the number 1539, and having a 
paper label, ‘‘ Windsor Supply, Ine.,’’ pasted over 
the top portion thereof. 

Now, on that order, Mr. Oldenkamp, how many 
sets of KD sliding doors were ordered ? 

A. ‘1,000 Windsor KD Shding Door Fabricated 
Parts with the following subassembhes performed 
by Reynolds Metals Company: * * *”’ 

Q. What subassembhes were to be performed by 
that order? 

A. ‘Frame Sill: dust stop riveted to sill. 

‘‘Wrame Heads: dust stop riveted to head. 

‘“‘Mrame Jambs: rubber bumpers attached to 
jambs with spacers, plates, screws and nuts. 

‘‘Bottom Rails: corner inserts, wheel carriers, 
wheels, axles, and pins to be inserted into the end. 

‘RH Interlocking Stile: keeper riveted to Stile. 

‘“‘LH Interlocking Stile: latch attached to Stile 
with two screws.”’ 
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And then the other here, the finish and pack- 
ing. [118] 

Q. Now, was that order filled by the Reynolds 
Metals Company ? A. Not in this instance. 

Q. What happened to that order? 

A. They didn’t fill it in the manner that was 
asked for. 

Q. How was it filled? 

A. It was filled by cut extrusions. 

Q. Can you then review briefly how the cut ex- 
trusions would come into the plant of the Windsor 
Supply Company ? 

A. Well, the changes to the purchase order dated 
April oth gave the component parts of the required 
units, and there was another change dated April 
21st. And it also states the component parts as far 
as the cut extrusions are concerned. 

Q. But is it not true that where you ordered 
a certain number of sets of KD parts for a certain 
number of doors, that you received all of the extru- 
sions cut to size, with millwork and various punch- 
ing operations performed thereupon 

pe “Mhat’s right. 

Q. and these parts were shipped to you in 
boxes containing a number of identical parts? Is 
that correct? 

A. That’s right. Well, actually, for the record, 
they weren't in boxes. They were strapped together. 

Q. They were strapped together. And _ then, 
when you wanted to make up a package for a slid- 
ing door, you would [119] merely take from the 
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respective supplies of the parts the required num- 
ber of extrusions, install the bumpers and install 
the weatherstripping and install the latch keeper 
and the latch, put it in another box and ship it out; 
is that correct? 

A. Well, it’s not quite as easy as it sounds, the 
way you make it now sound. It was necessary to 
secure all of this additional material and then as- 
semble and install it in a carton and then label 
and ship. 

@. In other words, what you added to the ex- 
trusions were just the smaller components such as 
the rubber bumpers, the weatherstripping and the 
latehes and things of that nature? 

A. That’s right. 

@. But the extrusions, as they came from the 
Reynolds plant, were substantially in the shape 
where, with these few additions, you could put them 
in a container and ship them to a customer. Is that 
correct ? A. That’s right. 

Q. And when you put in an order for a thou- 
sand sets of paxts for a sliding door, you expected 
to get enough extrusions substantially prepared for 
use to ship out a thousand containers containing 
parts for a thousand sliding doors, is that cor- 
rect? A. That’s right. 

Mr. Mahoney: Now, your Honor, the plaintiff 
here [120] hesitates to burden the record with these 
numerous orders and invoices. The problem here 
which confronts the plaintiff is that we have these 
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various invoices which specifically set forth the 
number of doors which are ordered, and we have 
also invoices of the Reynolds Metals Company to- 
taling the number of doors which have been in- 
voiced. And it has been our point here that the 
Windsor Supply Company ordered the doors in 
substantially the same manner they would have or- 
dered them from the plaintiff, and that Reynolds 
Metals Company supplied the extrusions, cut and 
prepared to a large degree, to the Windsor Sup- 
ply Company, and all the Windsor Supply Com- 
pany was to do, in the language of the trade, was to 
add the findings to the extrusions, and the doors 
were ready to ship. 

Now, the issue here—and the difference between 
counsel for plaintiff and counsel for the defendant 
hes in the fact that defendant refused to consider 
the possibility of a stipulation that doors were or- 
dered by Windsor, and that in response thereto 
there appears on the invoices of the Reynolds Met- 
als Company such statements as ‘‘1,000 doors, 
14,021 pieces.”’ 

We think these invoices and orders clearly show 
doors or sets of door parts requested, sets of door 
parts delivered, and we would be willing to stipulate 
to that and to the total estimated number from the 
invoices without burdening the record with each in- 
voice. 

Mr. Duque: Your Honor, I have not refused to 
stipulate [121] to anything that is a fact. I refuse 
to stipulate to innuendoes and inferences which 
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counsel attempts to put in the mouth of the witness 
and which he attempts to prove by these documents. 

He says that because an invoice or order from 
Windsor Supply Company to Reynolds Metals 
Company calls for the components of 1500 doors, 
that that means that Reynolds Metals Company 
was supplying to Windsor Supply Company com- 
pleted, packaged doors, and therefore we were in 
competition with Panaview by selling packaged, 
completed doors to its competitor, Windsor Supply. 
That is not the fact, your Honor. 

If your Honor will look at these invoices which 
have been marked for identification, you will see 
that they call for the component parts of the doors. 
You have heard Mr. Oldenkamp’s testimony that 
they never received any completed doors from the 
Reynolds Metals Company. They received in bulk 
milled component extruded parts for doors, which 
had been punched. They then went ahead, assem- 
bled the doors, packaged them, and sold them to 
the market. 

So I can’t stipulate that Reynolds Metals Com- 
pany sold doors to Windsor because it is simply not 
the fact. They sold component extruded parts of 
the doors, which were assembled by Windsor and 
sold to the public, and packaged as a Windsor door. 

Mr. Mahoney: Well, your Honor, I think the 
line of [122] questioning of the witness has been 
quite clear that we have attempted to bring out 
that there were a few additions to the major com- 
ponents of the doors shipped by Reynolds to Wind- 


vs. Reynolds Metals Co. 179 


(Testimony of Carl Oldenkamp.) 

sor; and we have not attempted in any way to twist 
the facts. When we say it says on a Reynolds in- 
voice ‘'1,000 doors,’’ we are reading what is printed 
there. 

The Court: But the order is for a thousand door 
parts, parts for a thousand doors. 

Mr. Mahoney: Yes. But what our contention is, 
if your Honor please, is that these are the major 
component parts and the Windsor Supply Company 
merely added rubber bumpers, weatherstripping, 
and locks and latches, which constitute a very small 
part of the over-all cost of the door, and then 
shipped them out. 

We are not trying to say that the Reynolds Met- 
als Company actually packaged the complete door 
down to the bumper im any instance. We are just 
trying to say what is the truth and what is the fact 
here. And we certainly do not intend to deceive the 
Court by innuendo or by any other manner. 

We will be happy to stipulate with counsel that 
orders for so many sets of component parts of slid- 
ing doors were transmitted by Windsor to Revn- 
olds, and that orders for so many sets of component 
parts of sliding doors were shipped in turn and 
billed to Windsor by Reynolds; using exactly that 
language. [123] 

Mr. Duque: Your Honor, I have no objection 
to Mr. Oldenkamp testifying to, or to stipulating to 
whatever figure he gives us as to the number of 
extruded, milled aluminum shapes Reynolds Metals 
Company sold to Windsor Supply Company. What- 


180 Panaview Door & Window Co. 


(Testimony of Carl Oldenkamp.) 

ever their books and records show, which we can 
verify with ours, I am perfectly willing to stipu- 
late to. 

The only thing, your Honor—I hope I make my- 
self clear—I can’t stipulate that Reynolds Metals 
sold doors to Windsor because that is not the fact. 

The Court: How many of these knocked-down 
door parts did you buy from Reynolds Metals 
Company ? 

The Witness: There was a tabulation made yes- 
terday, and I didn’t see the total. All I saw was 
the scratch sheet that showed the number of doors 
that were involved. 

Mr. Mahoney: The total—and this is an ap- 
proximate total—number of sets of doors which 
were ordered was 5,712. And there were shipped 
4,929. 

And there is an indication that there was also 
shipped an additional 364, which would bring the 
total well over 5,000. 

The Court: Well, are you willing to stipulate 
that Windsor purchased from Reynolds the parts 
which when assembled would approximate 5,000 
completed doors? 

Mr. Duque: I can’t stipulate to that, your 
Honor. I ean stipulate that Reynolds shipped to 
Windsor milled [124] extruded shapes in bulk 
which, when put together with other component 
parts which were purchased from other people and 
which they packaged, made up approximately 5,000 
doors. 
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The Court: Well, perhaps Mr. Oldenkamp 
can 

What parts of the doors did you not purchase 
from Reynolds? Can you tell us that ? 

The Witness: Cartons, glazing vinyl, weather- 
seal, bumpers, spacers, screws, latches, keepers. 
There were various other sundry supplies that don’t 
come to my mind at this time. 

The Court: Can someone tell us, so we can have 
a stipulation on it? The witness aparently can’t 
name all the things that were not purchased from 
Reynolds. 

Mr. Mahoney: Well, Mr. Grossman would prob- 
ably be qualified to—— 

The Witness: Well, you could add the carton 
ends and the staples and the sealing tape. 

The Court: I am talking about what goes into 
the door, not what goes into the package. 

Can you say, ‘‘We purchased all the component 
parts to make a completed door from Reynolds, ex- 
cept as follows’’ 

The Witness: All right. Dust stop for the head. 
Dust stop for the sill. The metal-back weather seal 
to the top rails. The vinyl-back weather seal for the 
bottom rails and the jambs. And then wheels, axles, 
corner screws, installation [125] screws, safety 
bumpers, safety bumper spacer, back-up plates, the 
serew for the safety bumper, the nut for the safety 
bumper, the jamb bumper, the jamb bumper screw, 
the adhesive for the dust stops. 

Did I include in there the glazing vinyl? 
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The Court: As I recall, you did. If you didn’t, 
it is included, is it? 

The Witness: Yes. The latch and the latch 
keeper; the latch screws and the keeper screw. 

I think that covers it. 

The Court: Now, except for the parts that Mr. 
Oldenkamp mentioned in this last answer, is it stip- 
ulated that from September, 1954, to date the Wind- 
sor Company has purchased from the Reynolds 
Company, and the Reynolds Company has supplied 
the Windsor Company with component parts for 
approximately 5,000 doors ? 

Mr. Mahoney: Yes, your Honor. 

The Court: So stipulated by the defendant? 

Mr. Duque: So stipulated, your Honor. 

The Court: Very well. 

Mr. Duque: I still have an opportunity to cross- 
examine the witness on the operations, do I not? L 
mean, by stipulating to that, I—— 

The Court: Yes. I assume we are only obviating 
the necessity of going through each one of these 
orders and [126] invoices. 

Mr. Duque: Thank you. 

Would you bear with us, your Honor, for a mo- 
ment? 

The Court: Yes. 

Q. (By Mr. Mahoney): Mr. Oldenkamp, did 
you ever receive any incomplete shipments of com- 
ponent parts of sliding doors from Reynolds? 

A. Yes. 
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Q. Now, if you received such an incomplete 
shipment, was it possible to ship out the total num- 
ber of doors which you contemplated, or did you 
have to wait until you got the remainder of the 
shipment ? 

Mr. Duque: To which question I object, your 
Honor. It is incomplete, irrelevant, and has no ma- 
teriality that I can see with regard to this lawsuit. 

Mr. Mahoney: Your Honor, here we are trying 
to show that the essence and essentials of the sliding 
doors lay in what Reynolds Metals supplied. 

The Court: Well, I’d assume from what’s been 
testified that a part of something won’t make all of 
it, and that, therefore, until all of it is there, the 
completed product isn’t there. 

Mr. Mahoney: Well, then, your Honor will take 
it as a matter of judicial notice that Reynolds Met- 
als Company was supplying essential components 
of the sliding door, which [127] lacking, the door 
could not be placed in a carton and shipped to a 
customer. 

The Court: That would be correct, would it not, 
Mr. Oldenkamp? 

The Witness: That’s right. 

The Court: The witness so states. 

Q. (By Mr. Mahoney): Now, Mr. Oldenkamp, 
ean you tell us what the relationship between Wind- 
sor Manufacturing and Windsor Supply Company 
was and is? 

A. They are two separate corporations. 

Q. Now, I notice that the orders here began 
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with ‘‘Windsor Manufacturing Company,” and 
then there were little labels pasted on the orders, 
bearing the title ‘‘Windsor Supply, Inc.’’ 

A. That’s right. 

Q. Now, can you explain that relationship or 
that changeover ? 

A. Well, the controlling interest in both corpo- 
rations is owned by one individual. 

Q. Who is that individual? 

A. C. A. MeLin. 

Q. And in your relationship as Windsor Sup- 
ply, Inc., with Reynolds you merely continued in 
the footsteps of Windsor Manufacturing Company, 
is that correct? A. No. [128] 

Q. What did you do? 

A. The basis for operation, to my knowledge, 
Windsor Manufacturing was strictly a sales organi- 
zation. They never made anything. Windsor Supply 
is in the assembly or manufacturing operations. 
And when the sales organization ceased operations, 
because of the similarity in the names and in the 
forms that Windsor Manufacturing copied from 
Windsor Supply, we continued to use their forms 
by the use of labels. 

Q. And did Windsor Supply sell to customers 
which were previously handled by Windsor Manu- 
facturing? 

A. Well, you can reverse that. Windsor Supply 
was in existence long before Windsor Manufac- 
turing, and when Windsor Manufacturing was set 
up as a sales organization they took Windsor Sup- 
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ply customers. And then, when they ceased oper- 
ations, the Windsor Supply Company continued 
selling those customers. 

Q. There was a direct change between the com- 
panies, the two companies, is that correct? 

A. There was an agreement between the two 
companies. 

Q. And were both corporations wholly owned 
by Mr. McLin ? A. Not wholly owned. 

Q. But he was the dominating owner 

A. Influence. 

Q. -——of both corporations? [129] 

A. That’s right. 

Mr. Mahoney: Will you please mark this for 
identification as Plaintiff’s Exhibit No. 13? 


(The document referred to was marked 
Plaintift’s Exhibit No. 13 for identification.) 


Q. (By Mr. Mahoney): Mr. Oldenkamp, I 
show you a letter, Plaintiff’s Exhibit No. 13 for 
identification, addressed to the Reynolds Metals 
Company on September 29, 1954, to the attention of 
Mr. Harry Sargent, by M. C. Plumley, president. 

Mr. Duque: May I see it, please? 

Mr. Mahoney: Yes. I am sorry. 

Q. I direct your attention to the bill of ‘‘Mate- 
rials-Specifications-Anticipated Requirements”’ ap- 
pended to that letter as a part thereof; and I par- 
ticularly direct your attention to the heading, 
“Windsor Supply, Inc.,’”’ and ask you if there is 
an indication under that heading that a sliding door 
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had been supplied to Reynolds Metals Company 
by Windsor Supply, Ine. 

A. Well, in order to clarify the situation, I was 
not an officer of the organization at that time, and 
the arrangements entered into between Windsor 
Supply and Reynolds Metals—all I ean determine is 
from the record. This states that Windsor Supply 
and Duratile of the West had certain aluminum 
requirements, and they were at that time attempt- 
ing to negotiate those requirements. And in those 
requirements Windsor [130] Supply had: 

‘“A. De Luxe Sliding Door materials: 

‘‘A sample door has been delivered to you in 
order that you may ascertain extrusion and fabri- 
cation requirements. 

‘‘Anticipated monthly requirements: 1,000 units 
6’10”x6'10”. 

“B. Standard Sliding Door materials: 

‘*2.500 units 6’10”x6’10”. 

“C. Shding Window materials: 

‘‘A sample window has been delivered to you in 
order that you may ascertain extrusion and fabri- 
eation requirements. 

‘‘Anticipated monthly unit requirements: 2,000 
units BOMxa0". 

‘‘Quotations Requested—Windsor Supply, Ince., 
A, B, & C, above: 

‘“(a) Raw materials. 

‘“(h) Fabricated doors and windows’’—— 

And then it goes on to other manufactured items 
like shower doors, tub enclosures, and so on. 
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Mr. Mahoney: I now offer Plaintiff’s Exhibits 
Nos. 11, 12, and 13 for identification in evidence. 

Mr. Duque: To which I object, your Honor, on 
the grounds that they are incompetent, irrelevant, 
and immaterial, tend [131] to prove no issues in 
this case. They are self-serving and hearsay insofar 
as this defendant is concerned. 

The Court: What is the purpose of the offer? 

Mr. Mahoney: The purpose of the offer, your 
Honor 

The Court: I take it the offer also includes the 
stipulations made as to the dealings between Wind- 
sor and Reynolds. 

Mr. Mahoney: That is correct, your Honor. 

The purpose of the offer here is to show that, in 
breach of its covenant, imphed covenant of good 
faith, as part of the agreement which constituted 
a part of the acknowledgment relating to the order 
for the dies, and in direct sales competition with 
the plaintiff here, Reynolds Metals Company, for 
its own profit and in complete disregard of its posi- 
tion of trust and confidence 

The Court: I didn’t ask for argument. I just 
asked for a mere statement of purpose. What issue 
in the ease is this relevant to? 

Mr. Mahoney: It relates to the contract issue 
to the breach-of-confidential-relationship issue and 
to the unfair-competition issue. 

It relates to the contract issue by the breach of 
the implied covenant of good faith. 
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It relates to the breach-of-confidential-relation- 
ship issue because, by the use of the very product 
of what was given to the defendant, they were 
enabled to perform this act. [1382] 

And it relates to the unfair-Competition issue be- 
cause they actually entered into the sale of these 
component parts of sliding doors in direct competi- 
tion with the plaintiff. 

The Court: The objection will be overruled. The 
documents and the stipulation will be received in 
evidence for the purpose of showing the dealings 
between Reynolds and Windsor. 


(The documents referred to, marked Plain- 
tiff’s Exhibits Nos. 11, 12, and 13, were received 
in evidence. ) 


PLAINTIFE’S EXHIBIT No. 11 
Purchase Order 


Windsor Manufacturing, Inc. 
906 East Green Street 
RYan 1-6964 SYcamore 5-3256 
Pasadena 1, California 
No. 1691 


To: Reynolds Metals Company, 601 South Ardmore, 
Los Angeles, California. 


Ship to: Windsor Supply, Ince., 4532 San Fernando 
Rd., Glendale 4, California. 
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ere Oe oe, . I a... ede 
F.0.B. Shipping Point Std. 

Aect. or Job No.: Sliding Doors. 

Ship Via: Truck. 

Terms: Net 30 days. 

Date: March 25, 1955. 

Delivery Date Required: July, 1955. 


Quantity Description 


1,500 Sets Windsor KD Sliding Door fab- 
ricated parts as follows: 

F2()-1 Frame Head. 

F2()-2 Frame Sill. 

26-3 Frame Jambs. 

F26-5 Strike Stile. 

26-6 Keeper Stile. 

26-7 Latch Stile. 

F2()-8 Bottom Rail. 

F2()-9 Top Rail. 

F26-10 Wheel Carrier. 

As Required F26-12 Meeting Stile. 

Specific quantities of each of the above com- 

ponent parts will be furnished by July 1, 
1955. 


hon bt ei Rey home 


Conditions: Prices set forth include all charges 
for Seller’s packing and crating supplied for 
protection in shipment and storage. All mate- 
rials or articles ordered will be subject to final 
inspection and approval at destination. 
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Notification: If any of the terms or conditions in- 
dicated, including delivery requirements, can- 
not be met for any reason, please notify us 
immediately. 


Identification: Show our purchase order number 
on all packages, packing lists, invoices, bills of 
lading, and other documents. 


Packing Lists: Send packing list with each ship- 
ment, listing the contents of each package in 
detail. 


Invoice in 2 copies. Resale: Yes. 
Resale Permit No.: AG39141. Confirming:.... 
WINDSOR SUPPLY, INC., 
/s/ C. OLDENKAMP, 


Authorized Signature. 


Received in evidence November 22, 1955. 


—— 


PLAINTIVE’S EXHIBIT No. 12 
Purchase Order 


Windsor Supply, Ine. 
4424 San Fernando Road 
Glendale 4, California 
Telephone CHapman 5-1013 
No. 1539 


| 
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To: Reynolds Metals Company, 601 South Ardmore, 
Los Angeles 5, California. 


Ship to: Windsor Supply, Inc., 4532 San Fernando 
Road, Glendale 4, California. 


¥.0.B.: Shipping Point Standard. 

Acct. or Job No.: Sliding Doors. 

Ship Via: Truck. 

Terms: Net 30 days. 

Date: February 1, 1955. 

Delivery Date Required: April 25, 1955. 


Quantity Description 


Item No. 1 1000 Windsor KD Sliding Door Fabri- 
cated Parts with the following sub-assem- 
bhes performed by Reynolds Metals Com- 
pany: 

Frame Sill: dust stop riveted to sill. 

Frame Heads: dust stop riveted to head. 

Frame Jambs: rubber bumpers attached to 
jambs with spacers, plates, screws and 
nuts. 

Bottom Rails: corner inserts, wheel carriers, 
wheels, axles, and pins to be inserted into 
the end. 

RH Interlocking Stile: keeper riveted to 
Stile. 

LH Interlocking Stile: latch attached to 
Stile with two serews. 
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Finish: Standard mill finish for extruded 
shapes. 

Packing: Bulk packed. 

(Specific sizes for the above units will be 
furnished in writing or by telephone by 
April 1, 1955) 


Conditions: Prices set forth include all charges 
for Seller’s packing and crating supplied for 
protection in shipment and storage. All mate- 
rials or articles ordered will be subject to final 
inspection and approval at destination. 

Notification: If any of the terms or conditions in- 
dicated, including delivery requirements, can- 
not be met for any reason, please notify us 
immediately. 


Identification: Show our purchase order number 
on all packages, packing lists, invoices, bills of 
lading, and other documents. 


Packing Lists: Send packing list with each ship- 
ment, listing the contents of each package in 
detail. 


Invoice in 2 copies. Resale: Yes. 
inesale Permit No: ..22-...7- Confirming:.... 
/s/ C. OLDENKAMP, 
Authorized Signature. 


Received in evidence November 22, 1955. 
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PLAINTIFFE’S EXHIBIT No. 13 


September 29, 1954. 
Reynolds Metals Company, 
601 South Ardmore, 
Los Angeles, California. 


Attention: Mr. Harry Sargent. 
Gentlemen: 


It has been proposed that Windsor Supply, Ine., 
and Duratile of the West, two California corpora- 
tions enjoying common ownership, investigate the 
possibility of entering a contractual agreement with 
Reynolds Metals Company to the end that these 
two organizations purchase from Reynolds Metals 
Company at least 75% of the materials required by 
them and specified under such agreement. 


It is the purpose of this presentation to inform 
you of the materials needed, specifications therefor, 
and anticipated monthly requirements of Windsor 
Supply, Inc., and Duratile of the West in order 
that you may quote to us your prices on such mate- 
rials both in raw form and at various stages of 
processing. Such a listing is enclosed herewith. 


It is our understanding that entry into such a 
contractual relationship would afford our organiza- 
tious, in addition to favorable price quotations, a 
certain priority insofar as deliveries upon our orders 
are concerned. It is requested that these priority ad- 
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Plaintiff's Exhibit No. 13—(Continued) : 
vantages be the subject of your comment at the 
time that quotations herein requested are transmit- 
ted by you to us. Also desired is information con- 
cerning the method of meeting die costs and freight 
charges under such a contractual arrangement. 


Of special concern to us is the early production 
of sliding doors and windows and for this reason it 
is requested that you indicate the earliest possible 
date at which delivery can be made on extrusions 
and fabricated units of this type. 


I will anticipate your early response to the re- 
quests herein contained with the hope that a mutu- 
ally agreeable contractual relationship may be en- 
tered by our respective organizations. 


Yours very truly, 


M. C. PLUMLEY, 
President. 
MCP:ep 
Ene. 


Materials—S pecifications— 
Anticipated Requirements 


Duratile of the West: 


A. Aluminum Coil Stock: 


Specifications: .019 3-SH-14 Alodized. 
Anticipated monthly requirements: 
45,000 lbs. 514” wide. 
15,000 Ibs. 1014.” wide. 
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Quotations Requested: 


(a) Raw material. 
(b) Raw material blanked. 
(1) Sizes required: 5x5, 5x5, 214x5, 
5x10, 214x10. 
(c) Finished tile—Synthetic Acid Resisting 
Baked Enamel Finish. 


Windsor Supply, Inc.: 


A. Deluxe Sliding Door materials: 


A sample door has been delivered to you in 
order that you may ascertain extrusion and 
fabrication requirements. 

Anticipated monthly requirements: 

1000 units 6’/0’x6’10”. 


B. Standard Sliding Door materials: 
2500 units 6’0”x6/10”. 


C. Shding Window materials: 


A sample window has been delivered to you in 
order that you may ascertain extrusion and 
fabrication requirements. 

Anticipated monthly unit requirements: 

2000 units 3’0’x3’0”. 

Quotations Requested—Windsor Supply, Ine., 
A, B, & C, above: 

(a) Raw materials. 

(b) Fabricated doors and windows: 
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D. Shower Doors: 
1. Number 100 Design #1. 


A sample door has been delivered to you 
in order that you may ascertain extru- 
sion and fabrication requirements. 

Attached hereto as Exhibit A are die draw- 

ings of required extrusions. 

Anticipated monthly unit requirements: 
2,000. 


E. Shower Enclosures: 
1. Number 1150. 


A sample enclosure has been delivered to 
you in order that you may ascertain ex- 
trusion and fabrication requirements. 

Attached hereto as Exhibit B are die draw- 
ings of required extrusions. 

Anticipated monthly unit requirements: 
1,000. 


2. Number 501. 


A sample enclosure has been delivered to 
you in order that you may ascertain ex- 
trusion and fabrication requirements. 

Attached hereto as Exhibit C are die draw- 
ings of required extrusions. 

Anticipated monthly unit requirements: 

2,500. 
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Quotations Requested—Windsor Supply, 
Inc., A, B, C, D & E, above: 


(a) Raw materials as follows: 


Extrusion Number Quantity 
i 20,000 Ibs. 
Ve 4,000 « 
2S 2,000 
1010 Se 2 rr 4,000 “‘ 
Meow... s,s + ss samme 2.500 “« 
DB occcsns ¢ «+ «snsespnieumaras.o «+ 7,500 
sare 4,000 « 
2125) ane: 2,000 ‘' 
2501. aan 1,000 « 
B00). errr, errr 500° *°* 
“Cl 6,500 « 
Pe aes, ou eu 16,000 « 
cc 7,500‘ 
[0 i ee 5,000. « 
Meg te. os, 16,000 « 
Os) i ae. ai. S00» “ 
Oe oii se is Re eee (0 


Deluxe Shding Door (approx.) 50,000 
Standard Sliding Door 


(Guatox:) cae 76,000 
Sliding Window (approx.)....40,000 


(b) Fabricated Doors and Shower En- 
closures. 
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F. Aluminum Angle: 

Specifications:  114"x144"x3/16”" Structural 
Angle 61 8-T6. 

Anticipated monthly unit requirements: 2,000 
pounds. 

G. Aluminum Coil Stock: 

Specifications: .040 3514H. 

Anticipated monthly requirements: 2,000 lbs. 
11/16” wide. 

Quotations Requested—Windsor Supply. Ine., 
F&G, above. 

(a) Raw materials. 


Received in evidence November 22, 1955. 


Mr. Mahoney: Will you please mark this for 
identification as Plaintiff’s Exhibit No. 14? 


(The document referred to was marked 
Plaintiff’s Exhibit No. 14 for identification.) 


PLAINTIFF'S EXHIBIT No. 14 


Memorandum 
To: & C. Gunderson, 
From: M. C. Plumley, 
Date: November 26, 1954. 


Subject: Information Obtained Phoenix Trip— 
(Reynolds Metals.) 
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The following is a recitation of certain points 
covered and information received on the trip made 
by you and me to Phoenix on November 23. There 
has been no attempt to organize the information in 
proper sequence and, as stated to vou, I have merely 
attempted to lst the various points. 


Mr. Montgomery first stated that he felt a soln- 
tion had been reached in engineering of the sliding 
windows whereby it would be possible, with not 
more than a 1/16” overlap at the stile. to provide 
within the various units window frames and glass of 
exactly equal sizes. 


In regard to the sliding door and Reynolds’ pric- 
ing thereof, the price quoted included all of the ma- 
terials and labor costs on such doors, with the ex- 
ception of certain parts which necessitated outside 
purchase. The labor necessary on these outside pur- 
chased parts was included in the quotation, with the 
exception of labor of weatherstripping which was 
not to be applied by Reynolds. The outside pur- 
chases include: 


1. Latch and keeper. 
2. Rubber bumpers (both small and large as- 


semblies). 
3. The rollers. 
4. Dust stops. 
5. Weatherstripping. 
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Mr. Gunderson explained to Mr. Montgomery 
the need for the SP sliding door, which is framed 
in wood and eliminates the need for jambs and 
header. A price was promulgated during the after- 
noon on this door and a quotation on an 8’x6’10” 
SP door of $21.70 was provided us. 


Mr. Fontana, of the pricing department, re- 
quested some information concerning the sliding 
doors and windows, and it was estimated by Mr. 
Ginderson that a minimum of 15,000 doors would be 
purchased from Reynolds in the twelve months sub- 
sequent to the filing of our first order for release 
of doors. The tooling for these doors ($3,600), as 
well as the extrusion dies ($1,240), is to be amor- 
tized over the first 1,500 doors released This would 
indicate a total amortization of $4,840, or approxi- 
mately $3.23 per door on the first 1,500 doors. 


The quotations include freight to Glendale on 
the basis of 30,000 pound shipments. Any ship- 
ment under 30,000 pounds will bear, of course, an 
LTL rating and the differential must be borne by 
Windsor Supply, Inc. Since the carload (30,000 
pound) rate is $1.39 per ewt. and the LT'L rate is 
$2.21 per ewt., the differential to be borne by Wind- 
sor Supply, Inc., would be $.82 per ewt., or roughly 
$.27 per door. 


Doors will be packed according to part and the 
boxes stenciled with the part and the number of 
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units contained therein. Our original order will be 
in the form of a blanket order for the amount con- 
tracted for over the first twelve month period, and 
each order thereafter will be considered a release 
against that original blanket order, such release 
orders to be for completed doors desired. 


To more completely describe the mechanies of the 
ordering process mentioned above, it was explained 
that the information given Reynolds on Tuesday, 
as to the volume anticipated, will be made part of 
a written proposal which will be received by me 
from the Reynolds Metals Company. Immediately 
thereafter, Mr. Harry Sargent will provide us with 
a purehase contract, requesting our signature 
thereon and covering the volume to be contracted 
for per year from the first release. Thereafter, as 
stated above, our orders will be considered ‘‘release 
orders’’ against this purchase contract. 


In regard to sliding windows, Mr. Gunderson esti- 
mated the same 15,000 unit annual requirement, and 
it was decided that releases should be on the basis 
of 2,000 units per release, in order to provide pro- 
duction efficiency to Mr. Montgomery, and in the 
amount of 3,000 units per release if possible, in 
order to eliminate the LTL freight differential 
which would be necessary on shipments of less than 
3,000 units. 


The problem involved in attempting to anticipate 
sizes for windows was discussed, and Mr. Mont- 
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gomery promised that this problem would be con- 
sidered by Reynolds in release orders on windows. 
He indicated that he was sure we would have to 
call for small numbers of various sizes from time 
to time and that Reynolds would work with us. Of 
course, this will entail Windsor Supply. Inc.’s pick- 
ing up the freight differential on such small re- 
leases, and we should in every instance attempt to 
order small numbers of unexpected sizes in con- 
junction with the balance of another full 2,000 or 
3,000 unit release order. A further problem in- 
volved in these unexpected orders for various sized 
windows was presented by Mr. Montgomery. He re- 
quests that, should Windsor Supply, Ine., receive 
an order less proper specifications, we should, de- 
spite the fact that we could do little more than warn 
Revnolds, notify them of the order and the approxi- 
mate time that we will desire delivery. Thereafter, 
of course, we should furnish these specifications at 
the earliest possible date, but this forewarning will 
assist Mr. Montgomery. 


The tooling on the windows is the only item to be 
amortized, since we are making the dies at Pacific 
Machine Tool Corp. The tooling for fabrication will 
amount to approximately $3,875, and it is suggested 
that this tooling expense be amortized over the first 
4,000 units, which would amount to roughly $.96 per 
unit on the first 4,000 released. 
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It was further decided that Windsor should give 
PMTC a purchase order on the dies which are to 
be made for windows, rather than go through the 
billing and rebilling process of having Reynolds 
order from PMTC and then bill Windsor for these 
dies. 


In response to our request for information con- 
cerning the price at which dies should be made by 
PMTC for Reynolds, Mr. Montgomery stated that 
he would furnish the writer with Reynolds’ formula 
for pricing of dies. Upon receipt of this formula, 
we will have an indication as to whether the price 
received will provide a profitable die making oper- 


ation for PMTC. 


The shower doors and enclosures became the sub- 
ject of comment and a detailed description of the 
samples, as well as the die prints formerly fur- 
nished Mr. Montgomery was entered into. Myr. 
Montgomery will need details on cutting length on 
the #1150 and #501 enclosure and on the #100 
and #600 door, along with a resume of mitering 
needs and any further detail pertaining to these 
items. We stated that the hinge can be furnished 
by Windsor Supply, Inc., and that we can further 
supply the dies for the handle [or handles them- 
selves.” ] 


*[Matter within brackets appeared in Jonehand 
as an alteration on the original copy. ] 
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Mr. Montgomery explained that 1t was impossible 
for him to accept the purchase order for the raw 
materials, but that this should be started in Los 
Angeles with Harry Sargent. By the time that ship- 
ment of these raw materials by Reynolds is possi- 
ble, Mr. Montgomery will have provided us with 
prices on fabrication of the above items. Upon re- 
ceipt of these prices, the decision will be made as to 
whether the fabrication will be by Montgomery or 
Windsor Supply, Inc., and routing of the extru- 
sions will be made accordingly. Mr. Montgomery 
further suggests that the order presently to be 
placed be followed immediately by an order cov- 
ering our future requirements and, of course, de- 
livery on both orders can be switched to Mr. Mont- 
gomery if he is to fabricate. 


The orders for the dies which were explained in 
detail to Mr. Montgomery should also be placed with 
Mr. Sargent, along with the order for extrusions. 


It will not be possible to obtain the quotations on 
fabrication for approximately four weeks, which 
will be roughly the delivery date on raw extrusions. 
Prices on dies and raw extrusions can be obtained 
from Harry Sargent upon placement of the order. 


M. C. PLUMLEY. 
MCP :ss 


ec: C. A. MeLIN 
Q. A. EWERT 
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Reynolds Metals Company 


Quotations—Sliding Doors 
November, 1954. 


F2 
00 lo” say 0lt $27.80 
Cl SMe rs 30.41 
LY ean a ae 30.48 
1D 00 33.80 
F3 
ee ce a $39.29 
le 43.24 
i i 3.46 
a ne ee ee 48.40 
F4 
1 A ec re $50.61 
GO ii... rianagain a enine ss nniena . SRIOA 
a 56.07 
tT 63.31 


Identified November 22, 1955. 
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Q. (By Mr. Mahoney): I now show you a 
memorandum to Mr. Gunderson from Mr. Plumley, 
dated November 26, 1954, and bearing Plaintiff’s 
Exhibit No. 14 for identification, and ask you if in 
paragraph 3 and the remaining paragraphs on page 
1 of that memorandum the practice set forth is sub- 
stantially that which was followed in your dealings 
with Reynolds Metals Company ? 

Mr. Duque: Now, if the Court please, this is a 
memorandum, as I understand it, from Mr. Gun- 
derson 

Mr. Mahoney: To Mr. Plumley. 

Mr. Duque: Mr. Gunderson, as I understand it, 
your Honor, was the president of the Windsor Man- 
ufacturing Company. [133] My. Plumley was presi- 
dent of the Windsor Supply Company. They are 
taking a document 

The Court: State your objection. 

Mr. Duque: I object to the question on the 
grounds that it is hearsay as to this defendant, and 
any testimony from this document as between Mr. 
Plumley and Mr. Gunderson is obviously hearsay. 
It is between the president of one corporation to the 
president of another corporation, and the defendant 
has no part in the memorandum or in the question. 

Mr. Mahoney: The memorandum is introduced 
as a part of the records of Windsor Supply. 

The Court: Jt isn’t in evidence here. You are 
asking this witness 

Mr. Mahoney: We are asking a question relat- 
ing to something set forth in this memorandum. 
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The Court: You are asking this witness to read 
a document, to place his interpretation upon it and 
give his conclusion as to whether that conforms to 
a state 

Mr. Mahoney: Which he is cognizant of. 

The Court: Which he may or may not be. It 
hasn’t been shown yet whether it is or not. 

Sustained. 

Mr. Mahoney: Will you please mark this for 
identification as Plaintiff’s Exhibit No. 15? 


(The document referred to was marked 
Plaintiff’s Exhibit No. 15 for  identifica- 
tion.) [134] 


Q. (By Mr. Mahoney): I now show you a pro- 
posal bearing the heading, ‘‘Parts Division, Reyn- 
olds Metals Company,’’ marked Plaintiff’s Exhibit 
No. 15 for identification, and ask you if you are 
familiar with the contents of that proposal? 

A. Yes, I am. 

Q. And on the back of the proposal do you find 
a printed statement, ‘‘Terms and Conditions’’? 

A. None as directly stated in that. Which one 
did you have? 

Q. Do you find the term, ‘‘Quotation condi- 
tions,’’ and under the term ‘‘Quotation conditions’’ 
a paragraph numbered 10, “Tools and Equip- 
ment’’? A. That’s right. 

Q. Now, did you have any personal dealings 
with Reynolds Metals Company in regard to dies 
which were fabricated by the parts division for the 


210 Panaview Door & Window Co. 


(Testimony of Carl Oldenkamp. ) 
account of Windsor Supply, Ine.? A. No. 

Mr. Mahoney: J now introduce Plaintiff’s Ex- 
hibit No. 15 into evidence. 

Mr. Duque: To which I object, your Honor, on 
the grounds that it is incompetent, irrelevant, and 
immaterial; it has no bearing on the issues in this 
case. It is a document which purports to be a pro- 
posal from the defendant, Windsor Supply Com- 
pany, which is not a party to this action, the [135] 
terms of which document are entirely different and 
entirely contrary to any document upon which 
plaintiff relies in this case. 

I object to it upon those grounds. 

The Court: May I see Exhibit 15 for identifica- 
tion, Mr. Clerk? 


(Whereupon, the document was handed to the 
court. ) 


The Court: Was this proposal accepted? 

The Witness: Not in its entirety. 

The Court: The objection is overruled. Exhibit 
No. 15 may be received in evidence. 


(The document referred to, marked Plain- 
tiff’s Exhibit No. 15, was received in evidence. ) 


Mr. Mahoney: Your witness, Mr. Duque. 
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Cross-Examination 
By Mr. Duque: 


Q. Mr. Oldenkamp, do you have personal knowl- 
edge of the shipments which were received by 
Windsor Supply from Reynolds Metals Company ? 

A. Yes. 

Q. Will you tell us what those shipments were, 
during the entire period of time in which Windsor 
Supply was doing business with Reynolds Metals 
Company, what those shipments consisted of? [136] 

A. Well, each shipment? That would be pretty 
—I can give you general knowledge. 

Q. Yes. 

A. The first shipment consisted of extrusions 
without any fabrications by Reynolds. 

The second shipment did consist of fabricated 
parts. They were received by Windsor Supply in 
bundles strapped together of like kind. There were 
a number of shipments that did not include any 
raw extrusions. The ‘‘raw extrusions,’’ by that, I 
mean no fabrications done by Reynolds. 

And then more recently there have been some ex- 
trusions received both ways, some fabricated and 
some unfabricated. 

Q. At any time during the period that Reynolds 
Metals Company was doing business with Windsor, 
which has been referred to in your direct examina- 
tion, do you know of any occasion upon which 
Reynolds Metals Company ever shipped to Windsor 
Supply Company a completed door? 
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A. A door? 

Q. A completely fabricated door. A. No. 

Q. When you received these component parts 
or these extruded parts—and from your testimony 
T understand them to be rather long extrusions 
which form the frame of a door, is that correct? 

A. That’s right. [137] 

Q. When you received those extruded parts, 
what did Windsor Supply Company have to do to 
make those into a door? 

A. Well, first of all the packages had to be 
separated as to component parts. 

Q. They had to be separated ? 

A. That’s right. Then the head and the sill had 
to be identified with rubber stampings. The dust 
stops had to be installed in the head and sill. 

Q. What does that mean? What kind of an op- 
eration 1s that? 

A. Weuse an adhesive for holding the dust stop 
in place. 

Q. What is the dust top? 

A. The dust stop. 

Q. Dust stop? 

A. It is a wool-and-metal-backed weather seal. 

The jambs had to have the safety bumpers and 
the strike bumpers installed with those component 
parts. 

The end rails, the top end rails are now presently 
being eat bv us and drilled—I mean cut by us and 
tapped for the corner screws. 

The bottom rails are presently cut by us to 
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length, and the wheel carriers, along with the 
wheels and axles, inserted and staked in place. 

Q. And the wheels and axles in all the other 
component [138] parts that you added to these 
extrusions, I assume you purchased from persons 
other than Reynolds Metals, is that correct? 

eae Uhat is correct. 

Q@. Could you have conceivably taken the ex- 
trusions that you received from Reynolds Metals 
and sold them to a customer as a finished door? 

A. No. 

Q. How long an operation is it to take and sort 
these extrusions and put together your component 
parts and package it under a Windsor label? 

A. Well, in our production it’s a—because of 
the quantity involved, by the time that we get the 
fabricated parts from Reynolds, it would probably 
take us about a week before finished doors would 
begin to come out of our shop. 

Q. Now, did Reynolds Metals Company ever 
send you anv of its extrusions which it sold you in 
cartons or boxes of any kind or shape? 

A. I don’t follow you there. 

Q. Well, it’s claimed here that Reynolds Metals 
Company sent the extrusions to you in a box, in a 
earton such as you see here in the courtroom, a long 
eardboard carton, and that you just took that box, 
threw in a couple of parts, put a Windsor label on 
it, and then sold it to the public. Is that what hap- 
pened? [139] A. No. 
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Q. In what kind of a container did you receive 
the extruded shapes from Reynolds, if any? 

A. Well, the bundles had a piece of cardboard 
over each end and they were strapped together. 

Q. In other words, they had a cardboard over 
each end and were strapped together? 

A. That’s correct. 

Q. And when you received them you had to sort 
them as to size? A. That’s right. 

Q. So, as far as you know, did Windsor Supply 
Company, during the time you were there, ever do 
any business with Panaview, the plaintiff in this 
action ? 

A. There may have been a few instances, but 
they were isolated cases. I don’t know of any, 
actually, myself. 

Q. When the two corporations which Mr. Ma- 
honey has identified as being essentially operated 
by the same man—when they were doing business 
with Panaview, do you know whether or not Pana- 
view was furnishing Windsor with a completed, 
marketable, sliding door; or was that all done by 
Windsor Manufacturing ? 

A. That was done by Windsor Manufacturing. 

Mr. Duque: That is all: No further questions. 

Mr. Mahoney: Will the reporter read the last 
question to [140] the witness and the answer 
thereto ? 


(The record was read.) 
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Redirect Examination 
By Mr. Mahoney: 


Q. What did you mean by that answer, Mr. 
Oldenkamp? What was done by Windsor Manufac- 
turing ? 

A. Well, the sale of Panaview doors was han- 
dled by Windsor Manufacturing; and that Windsor 
Supply, for general business purposes, did not buy 
doors from Panaview. 

@. But when Windsor Manufacturing ceased to 
operate, Windsor Supply took over its accounts, is 
that not true? A. That’s right. 

Q. And Windsor Supply sold to W. P. Fuller 
& Co. in substantially the same manner as Windsor 
Manufacturing Company had done, is that not 
true? | 

A. They sold W. P. Fuller, that’s right. 

@. And on the same basis, is that not true? 

A. , I can’t 

Mr. Duque: To which question I object on the 
ground that it 1s immaterial what kind of a basis 
they sold on. 

Mr. Mahoney: I will withdraw the question. 

@. But so far as Windsor Supply, Inc., is con- 
cerned, it took over the sales accounts of Windsor 
Manufacturing, 1s that correct? [141] 

A. That is correct. 

Mr. Mahoney: That will be all. 

Mr. Duque: No further questions, vour Honor. 
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Mr. Mahoney: No further questions. 

The Court: Well, I understood that question 
that Mr. Duque asked the witness, the last question 
asked him, to mean, did Windsor assemble the doors 
it got from Panaview in the same manner it as- 
sembled what it got from Reynolds? 

Mr. Mahoney: That is a possible construction 
of that question, but I don’t think it is what Mr. 
Duque intended. vour Honor. 

Mr. Duque: No, your Honor. I asked Mr. Old- 
enkamp—— 

The Court: Well, I heard it, and then I heard 
it read back. But I place that interpretation upon 
it, and apparently that is not the interpretation that 
either one of vou intended. 

Mr. Duque: Well, what I was trying to find out 
from Mr. Oldenkamp was whether or not Pana- 
view, when it was selling to Windsor, was selling 
them completed, retail marketable doors or whether 
they were operating in the same manner as Reyn- 
olds and Windsor, and apparently he doesn’t know. 
So what I propose to do is to call Mr. Gunderson, 
who was the president of Windsor. 

The Court: I don’t know if we have explored 
his knowledge on that point or not. [142] 

Resume the stand, Mr. Oldenkamp. 

Were vou there when this company you were with 
bought doors from Panaview ? 

The Witness: I was with Windsor Supply at 
that time. 

The Court: Were those completed doors, ready 
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to be sold, or did you have to do something to 
them, too? 

The Witness: ‘To my knowledge, and I saw the 
doors that Windsor Manufacturing was buying 
from Panaview, the doors that they were buying 
were completely marketable, ready-to-ship items. 

The Court: Anything further from Mr. Olden- 
kamp ? 

Mr. Duque: No, your Honor. 

Q. (By Mr. Mahoney): And were those doors 
in KD form? 

A. They were, in the sense of the word, knocked- 
down, yes. 

Q. In other words, they were shipped to you 
with the extrusions in the package, and no glass? 
A. Yes, ready to be shipped to glass dealers. 

@. And when they got in the field, all the screws 
—how did you put these screws and things that 
were used to hold the extrusions together in the 
box, in the container? 

The Court: In what connection ? 

Mr. Mahoney: The screws which were used 

The Court: Whose door? You mean the parts 
they received from Reynolds or the parts [143] 

Mr. Mahoney: What I am trying to ask him is: 

Q. How did you put the screws for the extru- 
sions which were assembled into a kit for a single 
door—how did you put those in the container? 

The Court: From Panaview or from Reynolds? 

Mr. Mahoney: From Reynolds. 

The Witness: We put them in a paper sack. 
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Q. (By Mr. Mahoney): They were just thrown 
in a paper sack, is that correct? 

A. That’s right. 

Q. And you didn’t put the vinyl weather strip- 
ping in the frames in manv instances, did you? 

A. No. 

Q. You just threw it in as you brought it off 
the roll, is that correct? 

A. We measured it and bound it and put it in 
the box. 

Q. In other words, you didn’t even install it in 
the sash itself? A. No. 

Q. And how long do you think it would take you 
to install a rubber bumper in a jamb? 

The Court: Is that material? As I understand 
it, neither party installed the door. 

Mr. Mahoney: We are talking about installing 
the rubber bumper in the door frame before it went 
out in KD condition. [144] 

The Court: Did that happen? 

The Witness: When we take the parts from 
Reynolds, we put the bumpers on those. 

The Court: What did you do from Panaview ? 
Were they already on? 

The Witness: Windsor Manufacturing received 
a complete kit with everything in it. 

The Court: Complete in the sense in which you 
now ship it? 

The Witness: That’s right. 

The Court: Then answer Mr. Mahoney’s ques- 
tion. How long would it take to put on a stop? 
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The Witness: Oh, there are four bumpers on a 
door. I’d say three or four minutes apiece. 

Mr. Mahoney: ‘That will be all. 

Mr. Duque: May I interrogate the witness, your 
Honor? 

The Court: Yes. 


Reeross-Examination 
By Mr. Duque: 


Q. You talk about ‘‘knocked-down doors,’’ Mr. 
Oldenkamp. By ‘‘a knocked-down door,’’ what do 
you mean ? 

A. Well, we mean everything—when we sell it 
to our customer, everything but the glass. 

@. In other words, what Windsor bought from 
Panaview [145] was a completed, marketable, 
knocked-down door? A. Right. 

Q. What they bought from Reynolds were ex- 
trusions which constituted component parts to a 
door? A. That’s right. 

Q. But you would then add the other component 
parts, package it, and sell it to your customer as a 
knocked-down door? A. That’s right. 

Q. But you never bought any knocked-down 
doors from Reynolds Metals Company, did you? 

A. Not in the sense that we sell it. 

Q. In other words, you bought the component 
extrusions for a knocked-down door from Reyn- 
olds—— A. Right. 

Q. —~—but not the knocked-down door itself, is 
that right ? A. That’s right. 
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Mr. Duque: That is all. 
The Court: You may step down, Mr. Olden- 
kamp. You are excused. 


(Witness excused.) 


The Court: What about Mr. Oldenkamp’s rec- 
ords here? 

Mr. Mahoney: Yes, your Honor, we were just 
about to make an offer there. There are the Fuller 
invoices which we would [146] be happy to release 
to Mr. Oldenkamp. And can’t we release the bulk 
of this material? There are a few items which we 
might need for cross, out of folders which are 
marked ‘‘Reynolds.’’ Could you do business without 
those for a couple of days, perhaps? 

Mr. Oldenkamp: Well, I suppose; if it is going 
to expedite the trial, we can leave them here. 

The Court: Very well, Mr. Oldenkamp. 

Mr. Mahoney: Let us get the file for Mr. Olden- 
kamp which contains the Fuller invoices, and we 
will release them to him now. 

The Court: Those were marked as what ex- 
hibit? 

Mr. Mahoney: Those were marked, I believe, 
your Honor, as Exhibits 

Mr. Duque: 9 and 10. 

Mr. Mahoney: We are not releasing some of the 
material which is in No. 9. 

The Court: Well, are you releasing any of it? 
According to my notes, we have Exhibits 9-A, -B, 
-C, and -D. 
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Mr. Mahoney: We will be keeping 9, your Honor, 
and releasing 10. 

The Court: Is it agreeable that Exhibit 10 for 
identification be returned to Mr. Oldenkamp? 

Mr. Duque: Yes, your Honor. 

The Court: Very well. So ordered pursuant to 
stipulation. [147] 

Mr. Mahoney: Your Honor will reeal] that at 
the initiation of the action of this trial there was 
a discussion of the stipulation that the various 
affidavits of the witnesses be accepted as testimony, 
and I believe that that stipulation was that we 
would both share in the interest between both 
parties to the action. Now, there are numerous con- 
elusions in these affidavits which relate to such 
matters as custom in the trade, which would per- 
mit variance in the terms of the ‘‘Acknowledg- 
ment.’’ And the plaintiff is in the position where, 
if it is necessary for us to rebut these conclusions 
made by the various deponents in the affidavits, we 
could now put on witnesses who would rebut those 
conclusions regarding the practices in the trade as 
propounded by the deponents of the defendants 
here in those affidavits. 

It is our position, generally, that the ‘‘ Acknowl- 
edgment’’ and the terms thereof are so clear that 
there is no room for testimony regarding custom 
in the trade. But if your Honor is going to accept 
the statements of the deponents in the affidavits to 
that effect, then we will necessarily be compelled 
to put on rebuttal testimony. 
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The Court: That would be rebuttal, though, 
would it not, and not part of your ease in chief? 

Mr. Mahoney: That is correct. 

The Court: I don’t know what the defendant 
may offer. 

Mr. Mahoney: But there is already testimony 
which we [148] have to rebut in those affidavits. 

The Court: They haven’t been offered yet. 

The stipulation was, as I understood it, that if 
counsel so desired any affidavits on file might be 
offered as, pro tanto, the direct testimony of the 
affiant, subject to cross-examination and subject to 
supplementing the affidavit with further direct testi- 
mony. 

Mr. Mahoney: This is a situation which I desire 
to clarify, your Honor, at this moment. 

The Court: None have been offered. 

Do you intend to offer any in evidence? 

Mr. Mahoney: No. I am bringing this up to see 
if My. Duque desires to offer these affidavits. 

Mr. Duque: Well, your Honor, my understand- 
ing was identical to the court’s understanding. 

The Court: Do you expect to offer any? 

Mr. Duque: We haven’t offered any yet. 

The Court: Do you expect to offer them? That 
is Mr. Mahoney’s question, as I understand it. 

Mr. Duque: Well, it depends upon what the 
plaintiff’s case consists of, your Honor. I may or 
may not offer them. I have all the witnesses here 
in court. If we put on testimony, I may stipulate 
that the affidavits may be considered direct, and 
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let Mr. Mahoney cross-examine, if it will expedite 
the trial. [149] 

What I am trying to say is that I am perfectly 
happy to offer the affidavits in evidence as the 
direct testimony at the appropriate time, your 
Honor. 

Mr. Mahoney: I will then call the next witness, 
Mr. Reznick. 

The Court: Well, for the purpose of rebut- 
ting 

Mr. Mahoney: Not for the purpose of rebutting; 
direct testimony, your Honor. 


JERRY REZNICK 
called as a witness on behalf of the plaintiff, being 
first duly sworn, was examined and testified as fol- 
lows: 


The Clerk: Will you state your name, please? 
The Witness: Jerry Reznick. 

The Clerk: How do you spell your last name? 
The Witness: R-e-z-n-i-c-k. 


Direct Examination 
By Mr. Mahoney: 


Q. What is your full name? 

A. Jerry L. Reznick. 

@. Where do you reside? 

A. 5758 Noble Avenue, Van Nuys. 

@. What is your connection with Panaview Door 
W 


& Window Co. ? 
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A. Iam vice-president and general manager of 
the [150] Panaview Door & Window Co. 

Q. Do you have any other offices in the associ- 
ated Companies? 

A. Yes, sir. I am also vice-president in Glide 
Windows, Incorporated. 

Q. Now, Mr. Reznick, what are your duties as 
vice-president of Panaview Door & Window Co.? 

A. ‘To supervise the general run of the business, 
such as to see that orders come in, that purchases 
are made in proper time, and production, and so 
forth, in general. 

Q. Do you handle financial negotiations for the 
corporation ? A. Yes, I do. 

@. And were you conversant with the develop- 
ment of the Panador sliding door which was de- 
veloped by Mr. Grossman ? A. Yes, I am. 

@. Can you explain how you would keep in 
touch with such development by Mr. Grossman? 

A. Well, when Mr. Grossman gets an idea about 
developing a new product, which has happened dur- 
ing our association in the past years, he would come 
to me and tell me that that 1s what he is working 
on. And, of course, I would also either agree or 
disagree to that idea, whether it’s a good idea to 
continue with that kind of a new product. 

Mr. Duque: Your Honor, I am going to be re- 
quired to [151] object to any conversations or dis- 
cussions between Mr. Grossman and Mr. Reznick 
as being hearsay as to this defendant. 

And I move to strike the last portion of the wit- 
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ness’ answer, as to what Mr. Grossman told him 
about the development of the door. 

Mr. Mahoney: Your Honor, these conversations 
are exceptions, if they can be considered hearsay, 
to the hearsay rule in that they constitute verbal 
acts. _ 

The Court: What is the purpose of offering it? 

Mr. Mahoney: The purpose of offering it is to 
show that Mr. Reznick was directly concerned from 
the very first with the relationship between Reyn- 
olds Metals and the plaintiff here as is concerned 
with the Panador, and that Mr. Reznick, by a 
natural evolution of events, became the instrument 
whereby the first relationship with Reynolds Metals 
was established to manufacture the extrusions for 
this door for plaintiff here. This is a little back- 
ground history. 

The Court: What difference does it make 
whether they debated it a long time or did it on the 
spur of the moment? 

Mr. Mahoney: I didn’t expect the witness to an- 
swer at length. I just asked him if he knew, and 
how he would know about the development like this, 
to show the reasonability of the next—— 

The Court: Well, he is the general manager of 
the company. I would assume he knows, like most 
general managers, [152] practically everything that 
is going on. 

Mr. Mahoney: Well, I will make it a subject of 
judicial notice that he would know anything of that 
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importance, when it was made, such as a new 
product. 

Q. Mr. Reznick, do you recall the first person 
associated with the Reynolds Metals Company with 
whom you discussed the Panador sliding door? 

A. Yes. It was Mr. Harry Sargeant. 

Q. Was there anybody else present at this dis- 
cussion ? 

A. No. There was just he and J. We were just 
standing sort of on the side, among a crowd of 
people that was at a party in Seattle, Washington, 
when Mr. Sargeant referred to the 

Mr. Duque: Just a moment, Mr. Reznick. 

May I interrupt, your Honor, to get the date of 
this conversation? We have the place and the per- 
sons present. 

Mr. Mahoney: I was going to ask the date just 
as soon as he finished. 

The Court: Gentlemen, while we are interrupted, 
the last motion to strike is denied. 

Lay the foundation so we all may know the time, 
place, and persons present. 

Q. (By Mr. Mahoney): When did this conver- 
sation take place? 

A. It was in the early part of 54. It was [153] 
at a meeting of Fuller—of the W. P. Fuller Com- 
pany. We, as a basic supplier for W. P. Fuller— 
and when I say ‘‘we,’’ I mean Panaview—were 
invited to attend their meetings and demonstrate 
our product. And we were traveling from one re- 
gional branch to another regional branch. And it 
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was taking place from—let’s see—from Los An- 
geles, San Francisco, Seattle, and other towns 
throughout the twelve Western States. 

At one of the parties, Mr. Sargeant—— 

Q. When did this party take place? 

A. I believe it was in Seattle, Washington. The 
manager of that branch gave a party for all these 
traveling salesmen and the suppliers. 

Q. Now, who else was present at this conversa- 
tion that you had with Mr. Sargeant? 

A. At the conversation, no one else was present. 
It was just Harry Sargeant and myself were dis- 
cussing—we were debating at that time about a 
certain disagreement that there was between Reyn- 
olds Metals—at that time there was a disagreement 
between Reynolds Metals and Panaview Door & 
Window Co., which it seemed to me that Harry 
Sargeant was not even aware of at that time, be- 
eause it was the year previous to that we had re- 
ceived material from Reynolds Metals for a certain 
Thermo-pane door that was ordered a year before 
that. Instead of the six weeks delivery, which they 
promised, it took ten. [154] 

Q. Who was this door ordered by? 

A. By me. 

Q. What company? 

A. By Panaview, I mean, to Reynolds, through 
their salesman. And one day, when they didn’t de- 
liver—they were late in delivering, and in the mean- 
time that order that we had, the specific order num- 
ber of Thermo-pane doors, was canceled out on us. 
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Nevertheless, Reynolds dumped that material. It 
was a matter of about 80,000 pounds. And they 
dumped that material and said they would accept 
no cancellation. We refused to pay for that ma- 
terial, only in the sense that it was to us only scrap 
value, we were willing to settle for the scrap value. 
And in the meantime negotiations were going on 
between our attorneys and their attorneys; and 
there was no settlement. 

Q. There was no actual suit? 

A. No actual suit was taking place. 

@. Why was this order canceled out by your 
customer ? A. Beecause—— 

Mr. Duque: Just a minute, please, Mr. Reznick. 
I object to the question on the ground that it is 
completely immaterial. 

The Court: What is the purpose of it? 

Mr. Mahoney: Well, to show a history of—to 
show that they had every reason not to go back to 
Reynolds on this Panador situation, and also to 
show that there were certainly [155] relations here 
which had not been equitable, to say the least, and 
that there was inducement on the part of Reynolds 
to bring Panaview back into the fold, and that we 
didn’t go running after Reynolds in an effort to 
get them to manufacture the extrusions for this 
door. 

The Court: J will overrule the objection. 

Have you about finished ? 

Mr. Mahoney: Yes. I want him to get on the 
direct subject matter. 
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The Court: Overruled. 

Q. (By Mr. Mahoney): Mr. Reznick, what was 
your conversation with Mr. Sargeant relating to 
the Panador? 

A. In order to relate it to the Panador, I have 
to go back to that story, how it came about, and 
that’s the only way I can relate it to the Pana- 
dor. 

Q. Do it briefly. 

A. Iwill do it briefly if your Honor will permit. 

The Court: Proceed. 

The Witness: In that conversation Harry Sar- 
geant asked me why we stopped buying materials 
from Reynolds. And he at that time indicated he 
knew we were using a great number of extrusions. 
And he said, after all, he was the first one to sell 
us the first carload of material. 

I explained to him the reason for it, the reason 
we stopped buying was because of this here incon- 
sistency in their [156] deliveries of material, and 
they were trying to collect—it was a matter of about 
$16,000 they were trying to collect, for which they 
were not entitled to. 

He said to me, ‘‘I will see to that if you promise 
that you are going to go back as our customer and 
buy materials from us, I will see to that, that that 
will somehow be settled. Either it will be taken 
back, that material that was sent to you, or else 
we will give you a long term to pay for it, which- 
ever you will choose.”’ 

And at that time I told him that we were coming 
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out—it was a secret, J said, very secret, and I said, 
‘We haven't got the completed drawings yet, but 
we are coming out with a new door, don’t have a 
name for it yet, and that door will revolutionize the 
sliding-door industry to the extent where’’—— 

We always had to compete with steel sliding 
doors. Aluminum is a higher-priced metal, and we 
had to compete with the steel sliding-door industry. 

I told him that Abe Grossman, my associate, had 
already designed a door that will revolutionize the 
industry and we will be using a great deal more 
material than we ever used before. 

Now, that was the conversation at that time. 

Q. (By Mr. Mahoney): Now, what did Mr. 
Sargeant say in response to your conversation? 

A. He said that he will see to that, that some 
settlement [157] will take place. 

Q@. And did you have any further discussions 
with Mr. Sargeant relating to sliding doors? 

A. That ended there then. Oh, yes, there was 
something else. 

At that time he also expressed a possibility of 
Reynolds buying doors; for us, that is, to design 
and manufacture a door for them, because they 
were making a casement window, selling a casement 
window, and there was always a demand, whenever 
they sold a casement window, the owners of the 
house would also require a sliding door, and they 
didn’t have a sliding door of their own. And he 
discussed with me the possibility of having us manu- 
facture a sliding door for them. 
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Q. And what was your response to that? 

A. I told him that could be arranged. 

Q. Now, did you ever have another conversation 
with the personnel of Reynolds Metals Company 
regarding this Panador? 

A. Yes. That was later on. 

Q. What time did that take place? 

A. It was about two or three weeks after that, 
after those meetings. There were three gentlemen 
of Reynolds Metals came over to see us. When I 
say ‘“‘us,’’? I mean Mr. Grossman and myself. 

Q. Who else was present at this meeting? [158] 

A. At that time, My. Miles or Niles, their credit 
manager, their sales manager 
Who was that? 

Mr. Yates—and their salesman. 

Who was that? 

Al Kavich, I believe, was his name. 

Now, where did this conversation take place? 
That conversation took place in Mr. Gross- 
man’s office. 

Q. And how did the subject matter of the Pana- 
dor come into that conversation ? 

A. We told them there, too, a new sliding door 
was being designed and that we will need a lot of 
aluminum extrusions. And they were anxious to 
take the order for the extrusions provided we could 
settle this dispute over the $16,000. 

Q. How did you settle the dispute? 

A. Well, we finally agreed and we settled. We 
agreed to make it in a long-term note; let's sav 
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¢2,000—it was about $2,000 a month; we agreed to 
pay them off. And we felt that perhaps during that 
period of time there would be a chance to sell that 
material. 

Q. Now, Mr. Reznick, did you ever have any 
dealings with Mr. McLin of Windsor Manufactur- 
ing Company ? A Wes, 159] 

Q. Did these dealings take place while Windsor 
Manufacturing Company was still buying Panador 
doors from vour company ? A. Yes. 

Q. And do you recall what the subject matter 
of the conversation was, and where it took place? 
Where did the conversation take place? 

A. In Pasadena, in Mr. Mchin’s office. 

Q. Who was present at this conversation ? 

A. At that time M1. Gunderson was present. Of 
course, Mr. McLin. Mr. Terpinson was there, and 
also myself. There was also another gentleman 
present. I don’t recall his name, but he was one of 
Mr. Mchin’s men. 

Q. Now, what was the subject matter of the 
conversation ? 

When did the conversation take place? Do you 


recall that? A. It was late ’54. 
Q. What was the subject matter of the conver- 
sation ? A. Money. 


Mr. Duque: To which we object on the grounds 
that it is hearsay so far as this defendant is con- 
cerned, and incompetent, irrelevant and immaterial. 

Mr. Mahoney: Your Honor, it is not hearsay 
because, once again, this is a series of verbal acts 
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in which it will be established that Mr. McLin and 
Windsor Manufacturing Company [160] were in- 
duced to sever their relationship with Panaview 
Door & Window Co. because they were already ne- 
gotiating and had negotiated with other parties to 
obtain a supply of extrusions, and, therefore, it was 
easy for Windsor Manufacturing Company to jump 
from one supplier to another; and that, as the rec- 
ords will show, this supplier was the Reynolds 
Metals Company. 

The Court: I don’t see the materiality of it. 
That’s a matter of everyday practice, I suppose. 

Mr. Mahoney: It isn’t a matter of everyday prac- 
tice, your Honor, for someone 

The Court: One customer will change to another 
supplier. 

Mr. Mahoney: That is true where the suppliers 
are on an even footing, your Honor. But you would 
have to look long and hard to find a situation in 
which an extruder was going after the customer 
of a company which was purchasing extrusions 
from the extruder. I think that you would probably 
find that this is probably a case of first impression 
and that the facts here are unique, except for a 
perfectly standard item which was manufactured 
by the extruder and sold directly to the trade. 

The Court: Is it material here whether Windsor 
was already a customer of Reynolds? 

Mr. Mahoney: It certainly is material, because 
—we are not showing that Windsor was already a 
eustomer of [161] Reynolds. 
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The Court: Assuming that it was, is it material 
whether they were or were not already a customer ? 

Mr. Mahoney: It certainly is material, your 
Honor, because it shows that with one hand Reyn- 
olds, in a position of trust and confidence, was dol- 
ing out material to Panaview, and at the same time 
it was establishing Windsor as a competitor of 
Panaview for its own profit. 

The Court: What does this conversation have 
to do with that? 

My. Mahoney: This conversation will show that 
Mr. Mchin, when they began discussing the subject 
matter of debts which had accumulated and when 
they would be paid, Mr. McLin said, ‘‘Well, if you 
don’t go on supplying us, we will then terminate 
our relationship. And we already have established 
a source of supply.”’ 

And we will show that the break with Windsor 
came about because of the fact that Reynolds 
Metals was facilitating Windsor’s scot-free depar- 
ture from Panaview, and it would not have done so 
if there had not been a source of supply readily 
and immediately available, which is a rather im- 
portant aspect of the situation. 

The Court: Well, it isn’t part of the claimed 
wrong here, is it, that Reynolds took away a cus- 
tomer from Panaview ? 

Mr. Mahoney: It is certainly part of the [162] 
unfair competition aspect of the thing, that in a 
fraudulent assumption of a fraudulent position 
wherein it was acting as the sole supplier for Pana- 
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view, it then, behind Panaview’s back and in a 
complete breach of its equitable relationship, went 
and supplied Windsor with the very materials which 
only Panaview was entitled to. 

The Court: Wouldn’t the situation be the same, 
according to your theory, if Reynolds supplied X, 
whom you had never heard of, who is a neweomer 
to the business ? 

Mr. Mahoney: Well, the wrong was aggravated 
by the fact that they didn’t go out and 

The Court: Aggravated legally or aggravated 
emotionally ? 

Mr. Mahoney: Aggravated legally. 

The Court: How was it aggravated legally ? 

Mr. Mahoney: Because there was already a di- 
rect connection between Panaview and Windsor. 

The Court: Is it part of your claim here of 
unfair competition that Reynolds took Windsor 
away from you as a customer? 

Mr. Mahoney: Part of our claim here is, the 
fraudulent acts of Reynolds, which will be detailed 
by the witnesses, constitute unfair competition in 
accordance with California statutes pertinent 
thereto. 

The Court: But you would say that if Reynolds, 
under the circumstances here, supplied X, wouldn’t 
you, who is a [163] competitor? 

Mr. Mahoney: We’d say that so far as the 
breach of contract was concerned. 

The Court: Well, you would say it as far as the 
entire case, wouldn’t you? 
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Mr. Mahoney: Yes, your Honor. 

Vhe Court: And it wouldn’t matter whether X 
had ever done business with Panaview or not, would 
it, as Jong as X is a competitor of Panaview ? 

Mr. Mahoney: Well, no, J think, your Honor, 
here Windsor is in a different position from X. It 
is obvious on the facts that there was an established 
relationship between Panaview and Windsor, which 
was a benefit to Panaview. If X came along cold 
and—— 

The Court: Well, all mght. Are you suing here 
to recover damages arising from the wrongful acts 
of Reynolds in taking away a customer from you? 

Mr. Mahoney: We are suing here for breach of 
contract. 

The Court: But it has nothing to do with taking 
a customer away from Panaview, does it? 

Mr. Mahoney: It certainly does, your Honor, 
beeause the acts of Reynolds in this regard were 
in wilful aggravation of the wrong and not emo- 
tional aggravation. But we are asking for punitive 
damages here because of Reynolds’ flagrant acts 
in reyard to its primary customer, Panaview, [164] 

The Court: Are you offering this on the issue 
of punitive damages ? 

Mr. Mahoney: We are going to offer something 
else on that, your Honor, But this is the starter. 

Mrankly, what this shows, your Honor, is that 
the Reynolds Metals Company, all the way through 
{his wituation, was in breach of its relationship. 
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that I have taken measures to protect myself in 
case you don’t supply me with merchandise. If 
you don’t supply me with merchandise, I will 
be bound to go elsewhere. In fact,’’ he says, ‘‘I can 
have within two weeks ready doors delivered to 
me.’’ That is the exact expression he said. And by 
then we wound up not collecting any money. 

Q. Mr. Reznick, when did you first discover that 
Windsor Supply Company was selling or supply- 
ing doors to the trade which were identical, or sub- 
stantially identical, with Panador? 

A. About two months later. 

Q. Well, can you 

A. It was in the first—the early part of °55 
when an employee of Mchin called me and told me 
about it. Up to that time we didn’t know. [166] 

Q. Do you remember the name of this employee? 

A. I believe his name was George Birch. 

Q. What did he tell you? 

Mr. Duque: Your Honor, again I object on the 
grounds that it is incompetent, irrelevant, and im- 
material, and hearsay insofar as this defendant is 
concerned. 

Mr. Mahoney: Your Honor, it certainly is not 
incompetent, irrelevant, or immaterial. We are con- 
sidering the very—— 

The Court: It’s hearsay, though. 

Mr. Mahoney: Well, it constitutes, once 
again 

The Court: If you are offering it as to the truth 
of it—state your purpose. Don’t argue. Don’t argue 
unless I ask you for argument. State your purpose. 
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Mr. Mahoney: My purpose here is to show how 
and when the plaintiff first discovered the infringe- 
ment, the acts that 

The Court: He said that. He said in the early 
part of 1955 an employee, whom he thinks was 
named Birch, told him. Now, what difference does 
it make what Birch said to him? 

Mr. Mahoney: I will withdraw the question, vour 
Honor. 

eave Ma. Mahoney): Did you, after that 
communication to you by Myr. Birch, attempt to 
contact any of the representatives of the Reynolds 
Metals Company ? 

A. No. But between that time a Reynolds [167] 
Metals representative was in my office, their sales- 
man, trying to sell me. 

Q. What was his name? 

A. Al Kavich. He came in my office asking for 
an order for materials. And, in fact, I believe we 
had some orders in the place. He asked what to do 
with that order, and I told him he might as well 
eancel it out because we are not going to buv any 
more material from Reynolds, knowing what wrong 
they did to us. 

Q. And what did Mr. Kavich say to that? 

A. He was very surprised and said it couldn’t 
be. In fact, he said he will talk to the ether sales- 
men in that territory who might be supplying to 
Windsor, and he will let me know about it. 

And about a week later he called me and told 
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me that the salesmen weren’t selling any extrusions 
to Windsor Supply Company. 

To get down to the core of it, I again contacted 
that person, George Birch, to find out whether it 
was true what he was telling me. And he told me 
ves, that that was true, but they were getting it 
through the parts department, and that’s the reason 
their salesman couldn’t find any record of selling 
their extrusions. 

Q. The parts department 

A. Of Reynolds Metals Company, which means 
prefabricated [168] parts. 

Q. Mr. Reznick, did you ever have any conversa- 
tion with any other personnel of Reynolds Metals 
Company regarding this matter of the supply by 
Reynolds of extrusions to Windsor Supply Com- 
pany? 

A. Yes, with Mr. Miles over the phone a few 
times. 

@. And what was the purpose of the conversa- 
tions ? 

A. It was always—whenever he called me, I 
would always tell him what—well, I won’t use that 
word in court—what a trick they played on us in 
giving credit to a company that we couldn’t collect 
money from, and he gave them credit. 

And he gaid it was against his Judgment; he was 
against it. He personally said it to me. 

Q. Mr. Reznick, did the sale by Reynolds Metals 
Company of the component extrusions for an alumi- 
num frame sliding door, which was substantially 
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identical, except in minor details, with the Panador, 
handicap the sales of the Panaview Door & Win- 
dow Co.? A. Yes. 

Mr. Duque: To which question I object on the 
grounds it calls for a conclusion of the witness, and 
is not the best evidence. 

The Court: What would be the best evidence? 

Mr. Duque: What would be the best evidence, 
your Honor? [169] 

The Court: Yes. 

Mr. Duque: That the sales of Panaview dropped 
as a result of the delivering of extrusions by Reyn- 
olds to Windsor. And I think that their books and 
records would be the best evidence. 

I think this is a sheer conclusion of this witness. 

And in the second place, I don’t see how it could 
be relevant here in this case to say that the sale of 
extrusions by Reynolds to Windsor would be rele- 
vant as to any cause of action that is sued upon 
here. It couldn’t be relevant on the breach-of-con- 
tract cause of action. It can’t be relevant on the 
alleged breach of trust and confidential relationship, 
no part of which has been proven. Nor can it be 
relevant to the unfair competition, no part of which 
has been proven. 

The Court: It is relevant to the issue of dam- 
age, isn’t it? It’s his conclusion, but it is a con- 
clusion that I think the general manager of a busi- 
ness should be permitted to state. Your objection, 
as I view it, goes to its weight, and you may cross- 
examine him fully on it. 
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His answer may stand. I believe his answer was 
yes,’’ was it? 

The Witness: Yes. 

Q. (By Mr. Mahoney): Can you explain that, 
Mr. Reznick? 

A. Yes, I can explain. When we first developed 
the door, the Panador, we call it now, I was in con- 
stant touch with [170] the Fuller Company. I had 
taken a sample of that door and demonstrated it to 
W. P. Fuller in Mr. Fuller’s office, himself, Palmer 
Fuller’s office, who I believe is the president of the 
company; the manager of W. P. Fuller, Ma.—oh, 
what’s his name? I will think of it. Oh, Walsh. Jack 
Walsh was present. And so was Ben Gunderson, 
representing Windsor. And we were naturally the 
prime supplier. And we showed him that door. And 
when I demonstrated that sample door, which is 
a sample exactly similar to this one, they were very 
much impressed. And then we told them the price 
we could sell the door for, and they were 1mmedi- 
ately impressed. And immediately they were talking 
about a 3,000-door order, an initial order of 3,000 
doors, and from then a minimum of a thousand 
doors a month. That was the discussion. Then it 
ended there, of course, with the possibility—I was 
not the one to take the order. It was up to Windsor, 
which is Gunderson, to take the order. 

A week later, in Gunderson’s office, Mr. Gunder- 
son showed me the order from them for 3,000 doors. 
But we never did receive the order for the 3,000 
orders. All we supphed them probably was a small 
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amount of the doors in comparison to the 3,000-door 
order. 

Mr. Duque: Your Honor, I move that the entire 
answer be stricken as nonresponsive to the question 
and as a self-serving statement by the witness, and 
hearsay as to this [171] defendant. 

Mr. Mahoney: Your Honor, the witness was 
asked to explain his conclusion and to explain why 
he believed the actions of Reynolds harmed the 
plaintiff here, and he has explained it in his own 
language as plainly as he can. And I think the 
statement is competent on the same basis that he 
was general manager. 

The Court: The motion is denied. 

Q. (By Mr. Mahoney): Mr. Reznick, do you 
recall approximately when your relationship with 
Reynolds, so far as the manufacturing of extrusions 
for the Panador was concerned, was terminated ? 

A. Yes. That was after we established the fact 
and that I was fully convinced that they were sup- 
plying doors to Windsor. 

@. Now, during the period in which Panaview 
was being supphed with extrusions by Reynolds 
Metals Company and after the termination of your 
relationship with Windsor, did you have difficulty 
with unbalanced shipments received from Reynolds 
Metals Company ? 

A. Yes, very much so. They would ship parts 
of a certain extrusion and then—oh, yes. To get 
back—in order to answer this question IT have to 
get back to our original negotiations, when we first 
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started negotiations on that Panador. I explained 
to the sales manager and the credit [172] manager 
at the time that to us one extrusion only is worth- 
less, that unless we have all the parts together to 
make one door so that that door can be made into 
a unit and then shipped and invoiced, that that 
door is worthless to us. Many times they would 
send material—they were sending before, in our 
previous experience with them, they were sending 
material in partial shipments but not related to 
each other. We have made an agreement with them, 
with the credit manager, with Yates—I have made 
an arrangement that until all of the order is com- 
pleted—it will be due on 30 days from the date of 
the order, that will be when the order was com- 
pleted. That was my arrangement with them. 

Q. And your answer to the question relating to 
the difficulties encountered ? A. Qh, yes. 

Q. The difficulties which were encountered by 
incomplete shipments ? 

A. Yes. That was in the latter part of the year 
of 1954—that was worse—where they sent out cer- 
tain parts and held back on the rest of the ship- 
ment. We were stymied with a great number of 
material and the orders that we couldn’t fill. And 
that created a great hardship, and we would either 
have to let men go, on the job, or else close the shop. 
That was the matter. 

@. And did you encounter this difficulty in the 
period [173] from January, 1955, to June, 1955? 


us. Iteynolds Metals Co. 245 


(Testimony of Jerry Reznick.) 

A. In the beginning it was so bad, at the end of 
the year 1954——— 

Q. We are not talking about the beginning. I 
am talking about January, 1955, to June, 1955. 

A. That was worse. That was the worst period 
of those bad shipments. 

Mr. Mahoney: That will be all. Your witness, 
Mr. Duque. 

The Court: Was W. P. Fuller the plaintiff’s 
customer or was Fuller the customer of Windsor? 

The Witness: Well, W. P. Fuller was a cus- 
tomer of Windsor. That is, Windsor was acting 
almost like an agent through which we—we were 
selling to Windsor, and Windsor was selling to 
Fuller. 

The Court: But your company never sold Fuller, 
as such? 

The Witness: At that time Windsor—we were 
selling Windsor. 

The Court: Were you ever selling Fuller? 

The Witness: We are selling Fuller now. 

The Court: JI mean prior to the time that Reyn- 
olds started supplying Windsor, was Fuller ever 
the customer of the plaintiff here, your company ? 

The Witness: Fuller was the customer of Wind- 
sor, and we were supplying Windsor. 

The Court: We will take the noon recess at this 
time [174] until 2:00 o’clock. 


(Whereupon, a recess was taken until 2:00 
p.m. of the same day.) [175] 
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The Court: Are there any ex parte matters? 

The Clerk: No, your Honor. 

The Court: You may proceed with the case on 
tial 

JERRY REZNICK 

called as a witness on behalf of the plaintiff, hav- 
ing been previously sworn, resumed the stand and 
testified further as follows: 


Mr. Duque: We have no cross-examination of 
Mr. Reznick, your Honor. 
The Court: Very well. You may be excused. 


(Witness excused.) 


The Court: Plaintiff’s next witness? 

Mr. Mahoney: Your Honor, I would like to call 
Mr. Grossman to the stand once again because he 
has discovered in his personal records some evi- 
dentiary material consisting of a series of letters 
between the Reynolds Metals Company and Mr. 
Grossman personally regarding the subject of the 
permission to use dies. 

The Court: You may recall Mr. Grossman for 
further direct examination. [176] 
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ABRAHAM GROSSMAN 
a witness called by the plaintiff, having been pre- 
viously sworn, was recalled and testified further as 
follows: 

Further Direct Examination 


By Mr. Mahoney: 


Q. Mr. Grossman, I show you Plaintiff’s Ex- 
hibit No. 16 for identification, which is constituted 
by a letter dated March 19, 1951. 

Mr. Duque: May I inquire of counsel? Have I 
seen any of these? 

Mr. Mahoney: I am going to show them to you 
as I present them. Mr. Grossman has just produced 
these. 

The Court: Hand over the rest of them to conn- 
sel and let counsel examine them while you proceed, 
if you will, Mr. Mahoney. This is Exhibit 16 for 
identification that you have, is that correct? 

Mr. Mahoney: That is correct, No. 16. 

Q. (By Mr. Mahoney): Mr. Grossman, I ask 
you to explain the circumstances which dictated the 
sending of the letter, Plaintiff’s Exhibit No. 16 
for identification ? 

A. During this particular period IT had gotten 
patents on the Glide windows and doors that neces- 
sitated an agreement with Glide Windows and me 
where the ownership, as part of the agreement be- 
tween us, the ownership of the dies was to be in 
my [177] name. 

At that time a Mr. Lewis from the Reynolds sales 
department was told, when he made a call on us, 
that this was going to take—— 
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The Court: Told by you? 

The Witness: By me, yes. When he made a eall 
to us, he was told that this was to be done and that 
the dies were to be changed to my name, the re- 
spective dies. And I told him to go ahead and 
order, or allow the company to order material on 
those dies. He told me that he would have to have 
a letter from me giving Reynolds permission for 
my own company to have material run through 
those dies. And these are the letters pertaining to 
that particular event. 

Q. (By Mr. Mahoney): I show you a letter to 
the Reynolds Metals Company directed to Glide 
Windows, Inec., marked Plaintiff’s Exhibit 17 for 
identification. 

Mr. Duque: May we have the date on that? 

Mr. Mahoney: April 11, 1951. 

Q. (By Mr. Mahoney): And I ask you if this 
is the actual copy of a letter received from Mr. 
Lewis of Reynolds Metals Company ? 

A. This is the letter, the original, I believe. 

Q. And this is the letter requesting permission 
from you, as owner of the dies A. Yes. 

Q. as set forth therein to permit Reynolds 
Metals [178] to fabricate extrusions for Glide Win- 
dows from the dies which were in your name, is 
that correct ? 

A. Well, in this last paragraph it says, ‘‘We 
should have as soon as possible * * *”’ 

The Court: The letter speaks for itself, 
doesn’t it? 
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Mr. Mahoney: Yes, your Honor. 

The Witness: Oh. 

The Court: Is what you have there a chain of 
correspondence ? 

Mr. Mahoney: Yes, your Honor. 

The Court: Why don’t you have it all ied 
and ask him about it at one time? 

Mr. Mahoney: Will you please mark these docu- 
ments as Plaintiff's Exhibits 18, 19 and 20 for 
identification ? 


(The exhibits referred to were marked 
Plaintiff’s Exhibits 18, 19 and 20 for identi- 
fication.) 


Q. (By Mr. Mahoney): I now show you Plain- 
tiff’s Exhibits 18, 19 and 20 for identification and 
ask you if you sent those letters to Reynolds Metals 
Company in order that the use of the dies by 
Reynolds Metals Company for Glide Windows, 
Inc., might be clear? we NGS: 

Mr. Duque: I object to the question, your Honor. 
I have no objection to him answering whether he 
sent them or received them, but what the ‘‘in order”’ 
was is calling for a [179] conclusion of the witness 
and is leading and suggestive. The letters speak for 
themselves. 

Mr. Mahoney: I will rephrase the question. 

Q. (By Mr. Mahoney): Are these documents, 
Plaintiff’s Exhibits Nos. 18, 19 and 20, true copies 
of letters which were forwarded to Reynolds Metals 
Company by your company? A. They are. 

The Court: On or about the dates they bear? 
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The Witness: Yes. 

Q. (By Mr. Mahoney): What was your pur- 
pose in sending those letters to the Reynolds Metals 
Company ? 

Mr.‘ Duque: To which question I object, your 
Honor, on the grounds that the letters speak for 
themselves. And on the further grounds that it has 
been asked and answered. He explained the entire 
circumstances. 

The Court: Sustained on the latter ground. 

Mr. Mahoney: I now offer Plaintiff’s Exhibits 
16 through 20 in evidence. 

Mr. Duque: To which offer we object, your 
Hone, on the grounds that the offer in evidence is 
incompetent, irrelevant and immaterial; it is be- 
tween Glide, Incorporated, and Reynolds Metals 
Company; Glide, Incorporated, not being a party 
to this action. It relates to dies that relate to mat- 
ters which apparently were patented and which re- 
quire, by law, a permission for use; and for that 
reason has no bearing [180] on the issues in this 
case. 

The Court: May I see the documents, Mr. Clerk? 


(Whereupon, the documents were handed to 
the court.) 


The Court: These exhibits, 16 to 20, inclusive, 
deal with dies for the Glide Windows? 

The Witness: Yes. 

The Court: Those were patented products, were 
they ? 
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The Witness: As far as the product was con- 
cerned with the Glide Window Company. 

The Court: You held the patents? 

The Witness: I did. 

The Court: Was Glide Windows, Ine., licensed 
to manufacture under those patents? 

The Witness: Yes. 

Mr. Mahoney: Well, your Honor, it has not been 
shown here that there is any relationship whatso- 
ever so far as the Reynolds Metals Company is 
concerned as to whether the existence of patents 
would influence their conduct in regard to dies. 

The Court: There are some pencil markings on 
Exhibit 18. Do you offer those? 

The Witness: No. Those aren’t relative to the 
letter. Those scribblings are on some other matter. 
The copy just happened to be at hand. 

The Court: What is the purpose of the offer, 
to show [181] the practice? 

Mr. Mahoney: ‘The purpose of the offer is to 
show the practice of the Reynolds Metals Company 
for dies which were ordered by a party and which 
were in the name of the party, just to show the 
practice of Reynolds in obtaining permission for 
the use of another party or for the use—for the 
benefit of another party by Reynolds Metals Com- 
pany. 

The Court: Do you expect to show other in- 
stances ? 

Mr. Mahoney: This is the only instance we have 
at the present time, your Honor, because since then 
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Panaview and Glide have not given permission to 
any other parties to use their dies. 

The Court: The objection is overruled. Exhibits 
16 to 20, both inclusive, are received in evidence. 


(The exhibits referred to, marked Plain- 
tiff’s Exhibits 16 to 20, inclusive, were received 
in evidence.) 


Mr. Mahoney: Your Honor, by the courtesy of 
Mr. Duque, counsel for the defendant, in complete 
conformity in this regard with a subpoena which 
was issued against Mr. Yates, Mr. Duque instructed 
Mr. Harrison, who, I believe, is the comptroller of 
the Phoenix Division, to bring these records, even 
though they weren’t available to Mr. Yates. And 
included in these records is the original purchase 
order from Panaview directed to Reynolds Metals 
Company, and the original acknowledgement, in 
pencil, with the form on the back of it, [182] para- 
graph 11. And I wonder if Mr. Duque would stipu- 
late that this whole file could go in in order to pre- 
vent tearing the file apart. 

Mr. Duque: I think we would rather do that, 
your Honor, if we may; although I have no objec- 
tion to your taking these out. We can put them 
right back in. 

The Court: Well, whatever you gentlemen de- 
sire to do. If you wish to offer the entire file it 
may be received. 

Mr. Duque: We have no objection to them com- 
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ing out of the file, your Honor. We can replace 
them. 

The only thing I would like to state for the ree- 
ord is to state that it does come from our file, and 
that at the final conclusion of the litigation that it 
be returned to the defendant. 

The Court: If there is no objection, why not 
keep the entire file together? 

Mr. Duque: We have no objection to that. 

The Court: Is it offered in evidence? 

Mr. Mahoney: Yes, your Honor, it is offered in 
evidence as Plaintiff’s Exhibit No. 21. 

The Court: A file of Reynolds Metals Company. 

Mr. Duque: We have no objection. 

The Court: Very well. Exhibit 21 will be re- 
ceived in evidence. [183] 


(The exhibit referred to, marked Plaintiff’s 
Exhibit 21, was received in evidence.) 
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[Terms and Conditions of the foregoing Order are 
identical to those that appear as part of Plaintiff’s 
Exhibit No. 2—see photostat pages 91 and 92 of this 
printed record. | 


Received in evidence November 22, 1955. 


Mr. Mahoney: Your witness. 

The Court: And I assume, of course, that stipu- 
lation includes the stipulation that the documents 
therein are all genuine and in all respects what they 
purport to be? 

Mr. Mahoney: We so stipulate since it was pro- 
duced in good faith by the defendant. 

The Court: Very well. 

Mr. Duque: So stipulated. 

I have no questions. 

The Court: Very well. You may step down, Mr. 
Grossman. 


(Witness excused.) 


The Court: The plaintiff’s next witness? 
Mr. Mahoney: I call Mr. Pinson. 
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LOUIS PINSON 
called as a witness on behalf of the plaintiff, being 
first sworn, was examined and testified as follows: 


The Clerk: State your name, please. 
The Witness: Louis Pinson, L-o-u-i-s P-i-n-s-o-n. 


Direct Examination 
By Mr. Mahoney: 


@. Mr. Pinson, what is your full name? 

A. Louis Pinson. [184] 

@. And are you associated with the plaintiff, 
Panaview Door & Window Co. ? A. Want: 

Q. In what capacity are you associated with the 
plaintiff ? 

A. I am the assistant to the general manager 
and assistant secretary of the corporation. 

@. In your capacity as assistant general man- 
ager and as assistant secretary of the corporation, 
do you have custody of the records of the corpora- 
tion? aw. I do: 

Q. Do you supervise the production of the prod- 
ucts of the corporation ? Biel Co, 

@. Have you supervised the production of the 
Panador sliding door for the corporation ? 

A. Yes, I have. 

Q. And do you supervise the obtaining of ma- 
terials for the products of the corporation ? 

A. » Ves 

Q. Have you supervised the obtaining of alumi- 
num extrusions from Reynolds Metals Company for 
the Panador sliding door? A. Yes, I have. 


vs. Reynolds Metals Co. 259 


(Testimony of Louis Pinson. ) 

Q. And have you, in the period between Novem- 
ber, 1954, [185] and June, 1955, encounter difficul- 
ties in obtaining complete balanced shipments of 
extrusions from Reynolds Metals Company for the 
Panador sliding door? 

Mr. Duque: To which I object on the grounds 
that it calls for the conclusion of the witness as to 
what is “‘encountering difficulties.’’ I have no objec- 
tion to him stating what occurred. 

Mr. Mahoney: I will rephrase the question. 

Q. (By Mr. Mahoney): Have incomplete ship- 
ments and unbalanced shipments of aluminum ex- 
trusions from the Reynolds Metals Company and 
intended for the Panador sliding door, been shipped 
to Panaview ? 

A. Yes, both incomplete and unbalanced ship- 
ments have been. 

Q. Will you explain what the difference between 
an incomplete and unbalanced shipment is? 

A. An unbalanced shipment is one which, in 
essence, allows us, or does not allow us to complete 
a door. 

And an incomplete shipment is one, which, in 
our own terminology, would allow us to make a 
limited number of doors but not as many as the 
order called for. 

Q. Now, when you have received shipments 
lacking certain essential extrusions, what is the 
effect of this upon your production ? 

A. The effect is that it hampers our produc- 
tion, [186] reduces the efficiency of our operation 
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and curtails our ability to ship complete units to 
our customers. 

Mr. Mahoney: Would you please mark this as 
Plaintiff’s Exhibit No. 22 for identification? 


(The exhibit referred to was marked Plain- 
tiff’s Exhibit 22 for identification.) 


Q. (By Mr. Mahoney): I show you Plaintiff’s 
Exhibit No. 22 for identification, which is a letter 
dated March 30, 1955, directed to Mr. Miles of the 
Reynolds Metals Company, and ask you if that is 
a true copy of a letter written by you, and obtained 
from your files, on or about that date? 

A. Yes, this is a copy of the letter sent on or 
about that date. 

Mr. Mahoney: Would you please mark this as 
Plaintiff’s Exhibit No. 23? 


(The exhibit referred to was marked Plain- 
tiff’s Exhibit 23 for identification. ) 


Q. (By Mr. Mahoney): I show you Plaintiff’s 
Exhibit No. 23 for identification, which is a letter 
dated April 13, 1955, directed to the Reynolds 
Metals Company at Richmond 18, Virginia, signed 
by L. Pinson, and ask you if that is a true copy of 
a letter extracted from your files which was for- 
warded to the Reynolds Metals Company on or 
about that date? : 

A. That is a true copy. [187] 

Q. Now, Mr. Pinson, during the period in which 
these letters were written, were you encountering 
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a series of difficulties with the shortage of orders 
and the fact that 

Mr. Mahoney: I will rephrase that. 

Q. (By Mr. Mahoney): Mr. Pinson, during the 
period during which these letters were written had 
the fact that there were shortages of extrusions in 
orders delivered by Reynolds hampered your pro- 
duction ? A. Very much so, yes. 

Q. And were you, therefore, unable to complete 
shipments to customers of knocked-down Panador 
aluminum frame sliding doors? 

A. In many instances, yes. 

Q. Now, Mr. Pinson, you have previously testi- 
fied that you have custody of the records of the 
Panaview Company. Do you also have custody of 
the financial records of that company ? 

A. Yes, I do. 

@. And do you supervise the payment of the 
bills of that company as evidenced by invoices di- 
rected to that company by its suppliers? 

A. On behalf of Mr. Reznick, yes, I perform 
that function. 


(Whereupon, there was a conference between 
counsel outside the hearing of the court.) [188] 


Mr. Duque: Will you bear with us, your Honor, 
just a moment, please? 

The Court: Yes. 

Mr. Mahoney: Your Honor, we have here a sheaf 
of invoices, together with a statement of Reynolds 
Metals Company in the sum of $15,281, to which 
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was added a few sums which raised the total to 
$15,944. Now, the invoices are scattered throughout 
the pertinent die charges and indicate that these 
charges were made to Panaview. And there is evi- 
dence by this copy of the check forwarded to Reyn- 
olds Metals that these invoices were paid. 

Now, to avert burdening the record I have sug- 
eested to Mr. Duque that during the recess Mr. 
Pinson and one of my client’s representatives could 
geo over these and stipulate that the die charges were 
made by these invoices, that the check was presented 
in payment for the die charges to show performance 
by the plaintiff of its obligation under this par- 
ticular purchase order. 

The Court: Very well. 

Mr. Mahoney: So we will then do this during 
the recess period. 

The Court: Would you prefer to take the recess 
at this time? 

Mr. Mahoney: Yes, that would be fine. 

Mr. Duque: It might expedite things, your [189] 
Honor. 

The Court: The court will be in recess, subject 
to call. You let the clerk know when you are ready 
to proceed. 


(Short recess. ) 


Mr. Mahoney: Your Honor, the invoices have 
been reviewed by the representatives of the plaintiff 
and the defendant, and counsel for the plaintiff and 
defendant are willing to stipulate that the total sum 
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of $1430 was paid by the plaintiff to the defendant 
as die charges under the purchase order which in- 
corporated said die charges. Is that correct? 
Mr. Duque: That is correct, your Honor; with- 
out stipulating as to the nature of those charges. 
The Court: Jn other words, the stipulation is 
that the plaintiff paid the defendant $1430 as 


charges 
Mr. Mahoney: On the dies. 
The Court: in connection with the dies. Is 


that it? And paid all the charges defendant made. 
Ts that it? 

Mr. Duque: Yes, your Honor. The amount that 
is set forth in the stipulation of facts is the same 
amount, and we are stipulating that that amount 
has been paid, without stipulating as to the nature 
of the charge. 

The Court: And those charges were all the 
charges which the defendant made on account of 
dies? 

Mr. Duque: Yes, your Honor. 

The Court: Is that agreed, Mr. Mahoney? [190] 

Mr. Mahoney: That is agreed. 

Mr. Duque: The defendant is also willing to 
stipulate that in one of its Panaview files there ap- 
pears an internal production order dated April 20, 
1954, relating to extrusions to be made for the 
Panaview corporation, the plaintiff here, and that 
on the bottom of said order there appears the fol- 
lowing: 
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‘‘4. Sliding doors—these are components 
parts so be sure and ship all sections at same 
time.”’ 


The defendant is further willing to stipulate that 
this portion of the production order is an internal] 
portion of the order and does not appear in any 
documents which are sent to the plaintiff. 

Mr. Mahoney: So stipulated. 

The Court: Very well. 

Q. (By My. Mahoney): Mr. Pinson, are you, 
in your position as assistant secretary and assistant 
to the general manager of Panaview, familiar with 
the costs of producing the Panador aluminum slid- 
ing door? A. Mes, Jiwam, 

@. And have you recently made a survey of the 
costs of producing the Panador sliding door? 

A. Yes, I have. 

My. Mahoney: Would you please mark this as 
Plaintiff’s [191] Exhibit No. 24? 


(The exhibit referred to was marked Plain- 
tiff’s Exhibit No. 24 for identification.) 


Q. (By Mr. Mahoney): I show you Plaintiff’s 
Exhibit No. 24 for identification and ask you if this 
is a compilation of the production costs and the 
costs of the various materials which are utilized in 
fabricating the Panador aluminum sliding door? 

A. Yes, this is such a compilation. It includes 
the labor and material costs. 

Q. Now, do you have embodied in this cost data 
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the total cost for the extrusions as received from 
Reynolds Metals Company ? 

A. Yes, I do have. 

@. Where is that cost to be found? 

A. That is on the first of the two pages of the 
document at the top. The extrusions used in the 
typical or bench-mark doors set up for the purposes 
of this study are parts Nos. X-1 through X-7, and 
they are separated from the rest of the component 
parts, and the total cost of those extrusions follows 
down a line called or headed ‘‘Total Cost.”’ 

@. And the sum total of $17.80 is the total cost 
of the raw extrusions as received by Panaview from 
Reynolds Metals Company ? 

A. That’s correct. [192] 

Q. And when you received those extrusions from 
Reynolds Metals Company are they cut to size or 
in any way fabricated ? A. No. 

@. And in your plant do you cut the extrusions 
to size, punch the holes, nail the various slots and 
generally fabricate the same? 

A. We perform all the fabrication operations, 
yes. 

Q. Is there a list here of the total cost of the 
various auxiliary parts which are supplied and 
applied to the extrusions after you have fabricated 
the extrusions, preparatory to the installation of 
these auxiliary parts? 

A. Yes. That list begins just under the extru- 
sion list and continues over to the second page. 

Q. And what is the total cost of the additional 
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components ? A. $8.145. 

Q. And where do your labor costs for both 
punching, drilling, and otherwise manipulating and 
forming the extrusions and also for making the 
various installations of the auxiliary in the extru- 
sions prior to shipment appear? 

A. Those costs appear as an extended column 
in the form of ‘‘Labor Hours’’ on page 1, with the 
cost for each separate extrusion extended on the 
line that that extrusion cost is placed on. Then at 
the bottom of the column ‘‘Labor Hours” they are 
totaled and we found that there was a total [193] 
of .890 labor hours, what we call standard hours, 
involved in the production of one Panador door. 

Q@. Now, Mr. Pinson, I note that this ‘‘Labor 
Hours’’ appears on the first page. Do you have any 
figure for the installation of the various auxiliary 
parts such as the rollers and—— 

A. Well, the standard hours for the installation 
of all of these parts, all assembly operations, are 
figured in against the particular extrusion, which 
is finally assembled. 

Q. Now, from this record are you able to deter- 
mine which involves the greater cost, the installa- 
tion of the various small auxiliary parts or the 
various auxiliary parts, or the fabrication of the 
extrusion after it reaches your plant? 

A. Well, from this particular record I could not 
determine that. But I am well aware of the relative 
costs between fabrication, primary fabrication and 
assembly operations. 
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Q. How would you define ‘‘primary fabrica- 
tion’’? 

A. Primary fabrication is the preparation of 
the extruded part for all of the assembly operations 
which go into it. 

Q. And the ‘‘assembly operation,’’ how would 
you define that? 

A. The assembly operations are bench opera- 
tions [194] which involve the insertion or attach- 
ment of small parts to the basic extrusion. 

Q. And what percentage of the labor cost, from 
your experience, is allotted to the primary opera- 
tions? 

A. From my experience, the percentage would 
be at least 80 per cent. 

@. And, therefore, only 20 per cent of the labor 
operations is devoted to the installation of such 
auxiliary parts as bumpers, rollers and the like? 

A. At a maximum of 20 per cent, yes. 

The Court: 20 per cent on a given door would 
be the figure you gave us? 

The Witness: Yes. 

The Court: Some eight-tenths of an hour? 

The Witness: Actually, about nine-tenths of an 
hour, and 20 per cent of that would be represented 
by sub-assembly operations. 

The Court: So is it fair to assume then from 
the time you receive the extrusions from Reynolds 
until the time you have the knocked-down door 
assembled ready for shipment that some five hours 
of labor is expended on it? 
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The Witness: Oh, no, your Honor. I am sorry. 
Only nine-tenths of an hour, a shade under nine- 
tenths of an hour is expended on each individual 
door. 

In other words, this represents the entire amount 
of [195] labor which has gone into the fabrication 
and sub-assembly involved in the door. 20 per cent 
of this nine-tenths of an hour 1s represented by the 
sub-assembly. 

The Court: Yes. I understand it now. 

Q. (By Mr. Mahoney): In other words, it 
would take approximately 10 to 12 minutes to in- 
stall the various auxiliary components? 

A. That would be about right. 

Q. Once the extrusions have been punched and 
otherwise manipulated in the plant? A. Yes. 

Q. Now, you have a figure here in the column 
which says ‘‘At 100% Standard” of 1.42, and an- 
other column which says ‘‘(50 Door Run) at 60% 
Standard”’ a figure of 2.36. What does that mean? 

A. Well, let me explain that the period covered 
by this analysis is during the period of the fall of 
1954. Our average wage in the Panador division 
at that time was $1.59 per hour. The nine-tenths 
of an hour, or the .890 of an hour at $1.59 would 
represent a cost of $1.42. 

Q. By “‘cost,’’ you mean labor cost? 

A. Labor cost, providing that we were operating 
at 100 per cent of standard. 

While this operation is greatly to be desired, if 
we found our efficiency in any way impaired we 
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would not be [196] able to make it, and we found 
that in the real truth of the matter our production 
more nearly averaged 60 per cent of standard, 
which meant that we found our cost was $2.36 labor 
cost per door. 

Q. In your experience is it common to run a 
plant with 100 per cent efficiency as far as labor 
costs are concerned ? 

A. No. It is virtually unknown unless you have 
what is called an incentive plan to stimulate the 
workers to try to better the standard. 

Q. Does the 60 per cent of standard indicate an 
inefficient operation ? 

A. No. It is a pretty fair efficient operation. 
And we felt that, considering the supply difficulties 
that we had during the course of this run, it was 
quite good. 

Q. Now, did you have any further costs on pack- 
aging or shipping of the door? 

A. Yes. We had an additional labor cost of 37 
cents for the packaging. This was based on our 
own experience. It was not applied on the standard 
hour basis. 

Q. And where is the cost of the cartons set 
forth? 

A. The cost of the carton is set forth under the 
list of components along with other components of 
the finished package, such as the cloth bag and the 
paper bag which we use. [197] 

Q. Now, where have you totaled the entire cost 
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to Panaview Door & Window Co. of a Panador 
aluminum sliding door? 

A. Well, first, let me say we have totaled the 
cost of the components, including the extrusions, 
under the ‘‘total cost’? column where you will find 
the figure of $25.94. 

Extended to the right three columns over you will 
find a cost of $27.73, which would represent our cost 
at 100 per cent of standard. Two columns farther 
over to the right you will find the cost figure of 
$28.6715, which represents our total cost per Pana- 
dor at 60 per cent of standard. 

Q. Now, when you speak of the production of 
the Panador, and vou refer to the figures indicated 
in this exhibit entitled ‘‘Panador Cost Data,’’ does 
this represent the entire run of Panadors? Or have 
you made a selection of typical Panadors? 

A. This represents a typical run. We regard an 
efficient or an economic run of 50 doors as being 
desirable. And this represents a 50-door run, and 
is based in truth upon actual plant experience over 
this period of time. 

Q. What period of time is that again? 

A. The fall of 1954. 

@. And does this cost data cover all sizes of the 
Panador? 

A. No. For the purpose of establishing a stand- 
ard, [198] and rather than having a large number 
of figures, we felt that since the very substantial 
majority of the doors sold by us were in the 
8.0 x 6.10 size that it would very well average out 
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by using the 8.0x6.10 size as our standard or 
bench-mark in order to establish our basic unit 
cost. 

@. Now, Mr. Pinson, have you been able to de- 
termine from your records the number of, or, the 
total sales volume of Panador business from the 
time at which you began business in 1954 through 
December, ’54, and in 1955 from January through 
June, inclusive ? A. Yes, I have. 

@. Have you consulted, or had an employee con- 
sult records of the corporation to determine the 
figures in that regard ? 

A. Yes. I gave this as a project to the book- 
keeping department. 

Mr. Mahoney: Would you please mark this doc- 
ument as Plaintiff’s Exhibit No. 25? 


(The exhibit referred to was marked Plain- 
tiff’s Exhibit 25 for identification.) 


Q. (By Mr. Mahoney): I show you Plaintift’s 
Exhibit No. 25 for identification and ask you if 
this is a true summary, made under your super- 
vision, of the total sales figure of the Panador 
Aluminum frame sliding door? 

A. Yes, this is a summary. It is addressed to 
me [199] in the form of a memorandum from the 
girl who actually performed the operation. It is a 
summary only. We have detail to support it. 

Q. Mr. Pinson, during the period extending 
from the initiation of the sale of the Panador in 
1954, up and through June 30, 1955, could vour 
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company have manufactured additional Panadors if 
there were sales for the Panador? 

Mr. Duque: To which question I object on the 
grounds that it is incompetent, irrelevant and im- 
material; doesn’t tend to prove any issue in this 
ease. It is conjectural, speculative and remote. 

Mr. Mahonev: Your Honor, we are trying to 
prove by the answer that the company, the Pana- 
view corporation, had available to it facilities which 
would have enabled it to produce larger numbers 
of doors if the sales for such doors had been avail- 
able to it. 

The Court: Well, why not go at it this way: 
Ask him what they were producing and ask him 
what the capacity was at the time. And then we 
ean perform the mathematics in argument. 

Q. (By Mr. Mahoney): Mr. Pinson, in your 
recent consideration of the records of the corpora- 
tion have vou determined the approximate number 
of doors which were produced in the period from 
January, 1955, through June 30, 1955? 

A. Yes, I have. Not approximate. We have de- 
termined [200] exactly the number of doors were 
produced. 

Q. Can you recall what that number was? 

A. TI don’t have it here in front of me. But it 
was between 4125 and 4150 units. 

@. And could your company have produced a 
larger number than 4150 units during that period of 
time ? 

Mr. Duque: To which question I object on the 
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grounds that it is incompetent, irrelevant and im- 
material as to what they could have produced dur- 
ing that period of time. There is no issue here— 
there has been no connection shown between what 
they can produce and what we had to do with it. 

The Court: It is an element of the proof of 
damage. 

Why don’t you ask him what the capacity of the 
plant was during this period? 

Q. (By Mr. Mahoney): What was the capacity 
of the plant of the Panaview Door & Window Co. 
which was allotted, and can be allotted to the pro- 
duction of the Panador, and could have been al- 
lotted to the Panador during the period mentioned? 

A. Our plant capacity was based upon our tool- 
ing and our labor force and was approximately 1500 
units per month, slightlv more than double our 700 
units per months of actual production during this 
period of time. 

Mr. Mahoney: I now introduce into evidence 
Plaintiff’s Exhibits 22 through 25. [201] 

Mr. Duque: You mean vou offer them? 

Mr. Mahoney: Yes. 

Mr. Duque: I object to them, vour Honor. on 
the grounds that they are not the best evidence. 
Thev are incomplete, and they do not show the true 
condition of the records of the Panaview company, 
the plaintiff in this action. 

The Court: Well, in what respect is the founda- 
tion lacking. Foundation records are available 
for 
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Mr. Mahoney: ‘The records are available. 

The Court: Exhibit 24 and Exhibit 25 for 
identification, if you wish to see them. 

Is that the ground of your objection, that the 
supporting data has not been produced? 

Mr. Duque: That’s correct, your Honor. I never 
saw this before in my life. It could be correct, and 
it could not be. But—— 

The Court: Are the supporting data available? 

Mr. Mahoney: Yes, your Honor, the supporting 
data are available. 

The Court: Are they in court? 

Mr. Mahoney: No, they are not in court. 

Q. (By Mr. Mahoney): Mr. Pinson, could you 
produce the supporting data for this summary? 

A. Yes, I could. 

May I explain, your Honor, that the supporting 
data for [202] the summary of our cost is volumi- 
nous to say the least. I can produce it. It is based 
on inventory cost data, item 1, and item 2, it is 
based upon, also, upon time standard studies which 
were conducted and performed in our plant, all of 
the material which I have in my possession. 

The Court: Let’s see Exhibits 22, 23, 24, and 25, 
Mr. Clerk. 


(Whereupon the documents were handed to 
the court.) 


The Court: Exhibit 22 appears to be a carbon 
copy of a letter dated March 30, 1955, by L. Pinson 
to Mr. Miles of the Reynolds Metals Company. Pre- 
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sumably, if the letter was sent, your client has the 
original, Mr. Duque. 

Is there any objection to that upon the ground 
that it is not the best evidence? 

Mr. Duque: Your Honor, I have forgotten even 
what that letter is. 

The Court: Mr. Clerk. will vou show it to coun- 
sel? 

(Wherettpon the document was handed to 
counsel.) 


The Court: Exhibit 23—— 

Mr. Duque: Oh, no, your Honor. I have no ob- 
jection to that. 

The Court: Very well. Exhibit 22 for identifica- 
tion is received in evidence. 


(The exhibit referred to. marked Plaintiff's 
Exhibit 22. was received in evidence.) [203] 


The Court: Exhibit 23 appears to be, in like 
manner, a copy of a letter addressed, under date of 
April 13. 1955, by Mr. Pinson to the attention of 
T. G. Redford. Assistant Credit Manager of the 
‘Reynolds Metals Company. Is there objection to 
that letter? 

Mr. Duque: I am sorry, your Honor. 

The Court: That is the same type of situation, 
Exhibit 23 for identification. 

Mr. Duque: Yes, your Honor. [ have objected 
to this. I think. on the ground that it is immaterial. 
and I renew that objection. I have no objection to 
its authenticity. 
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The Court: The objection is overruled. Exhibit 
23 for identification is received in evidence. 


(The exhibit referred to was marked Plain- 
tiff’s Exhibit 23 and received in evidence. ) 


The Court: That leaves the objections to Ex- 
hibits 24 and 25 for identification, which at the pres- 
ent must be sustained until a better foundation is 
laid. 

Mr. Mahoney: Does Mr. Duque desire that we 
place in evidence all of these voluminous records? 
Or does he desire that an accountant 

Mr. Duque: I have no desire to burden you with 
bringing them all into court here if the records 
can be made available to somebody from Reynolds 
and he ean look at them and trv to verify some of 
these figures. [204] 

The Court: Are there any further questions of 
Mr. Pinson at this time? 

Mr. Mahoney: We have one further line of ques- 
tioning with Mr. Pinson. 

Q. (By Mr. Mahoney): Mz. Pinson, have you 
recently investigated the average price at which the 
plaintiff has sold Panador aluminum sliding doors 
during the period from its initiation of its opera- 
tions in 1954 to, and ineluding, Jime, 1955? 

A. Yes, I have. 

Q. And have you derived an average figure for 
the total sales volume of the Panador aluminum 
frame sliding door? 
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A. Yes, I have. Again I do not have that figure 
here before me, but it is in the neighborhood of 
$62 or $63. 

Mr. Duque: Now, just a moment. Before you 
start naming any figure, may I interpose my ob- 
jection? I object to this on the ground that it is 
not the best evidence. It is conjectural. He doesn’t 
have any figures before him in the courtroom. And 
he is talking about an approximate figure. 

Mr. Mahoney: Well, we will produce, for the 
benefit of Mr. Duque, all of the records pertaining 
to costs and sales price. 

The Court: Anything further from this witness 2 

Mr. Mahoney: No, your Honor. [205] 

The Court: Anv cross-examination ? 

Mr. Duque: Just one question, your Honor. 

The Court: I was going to suggest that some 
representative of the defendant go with the witness 
wherever these records are and examine them this 
evening, and it can be done. 

Mr. Mahoney: That would expedite the action, 
vour Honor. 

The Court: And you may wish to defer your 
cross-examination. 

Mr. Duque: Well, the only cross-examination I 
was going to ask him about was with regard to the 
correspondence at this time, your Honor. But I ean 
defer that until he gets back. 

The Court: It might be better to send him on if 
he can go now, some representative of the defend- 
ant, and make this examination. 
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Mr. Duque: Very well, your Honor. 

The Court: Can you take some representative of 
the defendant now? 

The Witness: Yes, vour Honor. May I say that 
I believe I have supporting data for that memo- 
randum 

The Court: Of course, your problem, I take it, 
is to satisfy whoever represents the defendant in 
this matter, and if he is satisfied, whatever it takes 
to satisfy the defendant’s representative will be 
the answer. It may be much or it may be little. So 
you may step down and embark upon that [206] 
undertaking, if vou will. 

The Witness: Thank you. 


(Witness excused. ) 


My. Mahonev: Would you like to delegate—— 

Mr. Duque: Mr. Hairston will be happy to ac- 
company Mr. Pinson to wherever the records are. 

The Court: It may be that Mr. Pinson might 
have the answer in his briefcase. But these gentle- 
men can work it out, I am sure. 

Mr. Duque: Mr. Hairston is the comptroller of 
the Phoenix plant. And if the court will excuse — 
him from testifying this afternoon 

The Court: Yes. 

Mr. Duque: he will be back in the morning. 

May I explain to Mr. Hairston what the problem — 
is, vour Honor? 

The Court: Yes, if vou will. 
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Mr. Mahoney: Would the court like to declare 
a recess while this is going on? 

The Court: Do you wish a recess? 

Mr. Mahoney: No, your Honor. 

The Court: The plaintiff’s next witness? 

Mr. Mahoney: One moment, your Honor. 

Your Honor, the plaintiff will rest here, subject 
to laying a foundation for the testimony of the wit- 
ness, Pinson, [207] as to Exhibits 24 and 25, and as 
to the sales figure. 

The Court: Very well. And as to the average 
sales price. So the objections to those three items 
at this time will be sustained with the privilege of 
the plaintiff to reopen the case in chief to supply 
the foundation. 

Mr. Duque: At this time, your Honor, the de- 
fendant moves for an involuntary dismissal of this 
action under Rule 41(b), without waiving its right 
to offer evidence in the event the motion is not 
granted. 

The motion is made upon the ground that upon 
the facts and the law the plaintiff has shown no 
right to relief in the within cause. This action, your 
Honor, as set forth in the complaint is an action 
containing three causes of action. The first cause of 
action is for an alleged breach of contract. And 
the complaint alleges that there was a contract 
whereby the defendant agreed to use the dies which 
it made for the production of plaintiff’s extrusions 
for the Panador exclusively for the plaintiff. and 
for no other person. And they rely upon paragraph 
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11 of the Acknowledgment, which is in evidence in 
this action as Exhibit 5, Plaintiff’s Exhibit 5. 

We have heretofore filed with your Honor a 
memorandum regarding that Acknowledgment, and 
it is quite apparent to me, and I assume that it 
must be quite apparent to your Honor, that the 
Acknowledgment is not a contract to make [208] 
dies or to produce extrusions exclusively for the 
plaintiff. It is an Acknowledgment which simply 
says that if any dies, jigs or other equipment are 
made specifically and solely for the plaintiff’s use, 
then and in that event such dies, Jigs and other 
equipment will remain the property of the defend- 
ant and will be under defendant’s sole and exclusive 
contro] and possession. That is all it says. It does 
not say under any circumstances that we will only 
use the dies for the production of extrusions or ex- 
truded shapes for plaintiff. Nowhere in paragraph 
11 can that be seen. 

The evidence in this case, on plaintiff’s evidence, 
further shows why that must be true. There is in 
the record in this case another memorandum or an 
acknowledgment which was used in 1951, and that 
does sav in precise language, your Honor, that the 
dies which are made for the customer will be used 
only to produce extrusions for the customer. That 
was changed, and between the time of 1951 and 
1955, or 1954 there was a completely different agree- 
ment, Reynolds had prepared a completely differ- 
ent acknowledgment with relation to the produc- 
tion of extrusions. 

Tf vour Honor will read the one, it is precise 
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and explicit, which indicates that certainly Reyn- 
olds Metals knows how to prepare an acknowledg- 
ment, which says that when they produce dies they 
will be for the exclusive use of one customer. [209] 

The Court: Where is the old form, the 1951 
form ? 

Mr. Duque: The 1951 form, your Honor? 

The Court: Is it in evidence here? 

Mr. Lydick: Exhibit No. 5, your Honor. 

The Court: May I see it, Mr. Clerk? 


(Whereupon the document was handed to the 
court. ) 


Mr. Duque: The old form, your Honor, is Ex- 
hibit 2. Rather, the 1954 form is Exhibit 2. 

The Court: The 1954 form is set forth in the 
complaint, is it not? 

Mr. Duque: That is correct, your Honor. 

The Court: In paragraph—I had it here a mo- 
ment ago—paragraph 3, the first cause of action. 

Mr. Duque: That’s correct, your Honor. 

The Court: Now, I have before me paragraph 
5. Where does that appear? T mean I have Exhibit 
5. Is it paragraph 11? It is paragraph 12. 

Mr. Duque: It is paragraph 12, your Honor, in 
Exhibit 5, which is the same as paragraph 11 in 
Exhibit 2. 

The Court: The first sentence appears to be sub- 
stantially the same in both paragraph 12 of Exhibit 
5 and paragraph 11 of Exhibit 2. The first sentence 
of paragraph 12, Exhibit 5. rather. appears to 
comprise the same expressions as are comprised 
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within the first two sentences of paragraph 11 of 
Exhibit 2. [210] 

You contend that the crucial sentence which is 
omitted from paragraph 11 of Exhibit 2 is the third 
sentence, or the second sentence of paragraph 12 of 
Exhibit 5 which reads that: 


‘“# * * all such equipment shall be used ex- 
clusively for the manufacture of products for 
buyer’’? 


Mr. Duque: That’s correct, your Honor. That is 
entirely absent from the acknowledgment upon 
which the plaintiff relies in this action as being a 
contract for the exclusive use of these dies. 

Paragraph 11 of Exhibit 2 has no indication, no 
statement, nothing in it whatsoever that we will use 
the dies exclusively for extrusions to be made for 
the plaintiff; while Exhibit 5, paragraph 12, spe- 
cifically states it. 

So it must be apparent, not only from the reading 
of paragraph 11, if your Honor please, but from 
the comparative reading with paragraph 12 of Ex- 
hibit 5 that a change took place in that period of 
time. 

The Court: J have that point. 

Mr. Duque: Very well. So I submit, your Honor, 
that there is no contract for the exclusive use of 
the dies existing between this plaintiff and this de- 
fendant. 

I further submit that even if there had been a 
contract, and even if your Honor were to interpret 
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paragraph 11 of Exhibit 2 as being an exclusive 
use contract, there still can [211] be no damage ac- 
eruing to these plaintiffs for the reason that the 
evidence shows here that the identical door that 
they were producing for Windsor was taken by 
Windsor to Reynolds, and the identical extrusions 
were made by Reynolds. That door was in the open 
market. It had been sold by Windsor to Fuller for 
some period of time. It was in the public domain. 
There was no patent right to it. There was no 
property right in it. Anybody, whether it be Wind- 
sor, A Corporation, B Corporation, could have 
taken the Panador, which was supposed to have all 
these secret and unique features to it, taken that 
door, broken it down, reproduced it and there 
would have been no conceivable cause for damage to 
the person that did it. 

So, even assuming that your Honor does interpret 
this paragraph 11 as a contract for exclusive use, 
which I submit it cannot be, but even for the pur- 
pose of the argument, if it were to be tortured into 
that kind of an interpretation, what conceivable 
damage has the plaintiff in this action suffered by 
reason of the acts of the defendant in its alleged 
breach of contract? It is injury without damage, 
your Honor. I mean, it could have been done by 
anybody. And I am not talking about the breach 
of contract only. 

Assuming for the purpose of the argument that 
there was a contract for exclusive use, and assum- 
ing that we breached a contract and made dies and 
produced extrusions out of the [212] same dies for 
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Mr. A, Corporation A, or Corporation B, anybody 
in the trade, anybody in the business could have 
done the same thing because that door was out on 
sale; it was being sold by Panaview to Windsor, 
who in turn sold it to Fuller. And Windsor was pro- 
ducing the door for Fuller. So it is in the public 
domain. There is no patent. There is no copyright. 
There can be no injury. 

Now, to pass on to the second cause of action. 
They allege a breach of trust and confidence, of a 
confidential relationship. I ask vour Honor to scan 
the record in this case to find one bit of evidence 
which shows any conceivable relationship of trust 
or confidence. The only thing that was done, the 
only testimony there is in this record is the testi- 
mony of Mr. Grossman that he met with Mr. Sar- 
geant and he told Mr. Sargeant that they were going 
to come out with a new door and didn’t want their 
competitors to know about this new door that they 
were bringing out, and would Mr. Sargeant please 
not tell the competitors. 

He also says that he told that to Mr. Kavich. 
There isn’t a word of testimony in the record about 
any agreement between Panaview and Reynolds 
Metals as to the exclusive, secret, unique character 
of this door; nor is there anything in the record 
that we have ever disclosed that to anyone. There is 
no evidence in this record that we have ever 
breached any trust or breached any confidence or 
have shown any [213] drawings or shown to Wind- 
sor any drawings or extrusions or anything else 
that we were not supposed to have shown. The only 
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trust and confidence, supposedly, in this entire rec- 
ord is what when they thought they were going to 
bring out the Panador they didn’t want their credi- 
tors to know about it so they said to Mr. Sargeant 
and they said to Mr. Kavich, ‘‘ Look, we are bring- 
ing out this new door. We think it’s a fine door and 
we think it’s competitive and sells for less * * *” 
and so on and so forth. ‘‘ Would vou please not tell 
any of our competitors about it so we can bring it 
out on the market without them knowing about it.”’ 

That is the only conceivable theory, judging from 
the evidence that has been produced here, upon 
which plaintiff can rely. And there is no evidence 
that that has ever been breached. Nobody has here 
testified, nor can thev ever testify, that Mr. Sar- 
geant went out and told the competitors of Pana- 
view that thev were coming out with a new door and 
that it was going to have this and it was going to 
have that feature and was going to have a—going 
to be lighter and cheaper and so forth and so on. 
There is no evidence of that any place in the reeord, 
vour Honor. 

The plaintiff has failed to produce, first. any re- 
lationship of trust and confidence between the par- 
ties; and second, any breach of the relationship of 
trust and confidence. As vour Honor knows, and as 
the cases which we cite in our [214] memorandum 
show, you can’t establish a relationship of trust and 
confidence just by saying, ‘‘I establish with vou a 
relationship of trust and confidence.’’ IT mean, that 
isn’t what the law says. You have to have a factual 
situation arise whereby the court can determine 
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from the facts that one person relied, trusted and 
had faith in another person and that the other 
person breached that faith. 

Now, I say—— 

The Court: Well, is that all there is to it? Must 
not the person in whom the trust is reposed know 
that the trust is being reposed in him? 

Mr. Duque: He must know that the trust is 
being reposed upon him, or in him; and knowing 
that he must, with that knowledge, go out and 
breach that confidence or breach that faith or 
breach that trust. 

There has been talk in this courtroom about 
fraud, about all sorts of things that were supposed 
to have been done by Reynolds Metals Company. 
But insofar as factual conerete evidence is con- 
cerned, if the court please, there is not one bit of 
evidence that Reynolds Metals has done anything 
in this case that it was not supposed to do or that 
it was not required to do in its business. It deals 
with many customers. It makes extruded parts for 
many customers. It can’t favor one customer over 
another. It didn’t know if Mr. Grossman had a 
feeling inside of his heart that he was [215] repos- 
ing trust and confidence in somebody. Mr. Sargeant 
couldn’t guess that. And there is no evidence that 
Mr. Sargeant did guess it or that he ever breached 
Te 

So I submit that the cause of action with regard 
to the breach of trust and confidence, vour Honor, is 
completely without any evidence to support it. 

To pass to the third cause of action, the unfair 
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competition, [ won’t dwell on that long because 
insofar as the evidence in this case is concerned 
there is absolutely no evidence of unfair competition 
as that term is defined in the cases. 

There is no evidence of any palming off; there is 
no evidence of any secondary meaning having heen 
acquired. There is nothing in this record that shows 
any unfair competition, or in fact any competition. 
The witness that was called by the plaintiff from 
the Windsor Supply Company verified that point 
completely. He testified, and there has been nothing 
contrary in the record, that at no time, so far as 
he knew, did the Windsor Supply Company, or the 
Windsor Manufacturing Company ever receive any 
knocked-down manufactured doors ready for sale 
to the public from Reynolds Metals. We have never 
competed with them. The Reynolds Metals Com- 
pany hasn’t been in that field. And that is the fact. 
And if called upon to put on a case we will prove 
without any question of a doubt that that is [216] 
the fact. 

So to say that the Reynolds Metals Company is 
in the business of producing assembled knocked- 
down doors for resale to the public is just false. It 
isn’t true. So we are not in competition. We have 
never been in competition. Our parts division did 
sell to Windsor Manufacturing Company and to 
Windsor Supply milled extruded shapes, which 
shapes were taken by Windsor in bundles, matched, 
put together, the component parts were added to 
them, a knocked-down door was assembled, put in 
a package and sold to the public under the Wind- 


288 Panaview Door & Window Co. 


sor label, and it was the same door as the Panador. 
Their lawsuit is against Windsor and not against 
Reynolds Metals Company. We haven’t done any- 
thing to compete with them or create any unfair 
competition in this field. And I submit on the third 
cause of action, your Honor, there must be a dis- 
missal because there is no evidence which could 
possibly support it. 

In summary I submit, your Honor, that there is 
no contract. We admit the acknowledgment. We 
have admitted it in our affidavits. 

The Court: Mr. Duque, I don’t like to eut you 
short here, but 

Mr. Duque: Well, I am about finished. 

The Court: I heard your motion. The plaintiff 
hasn’t rested. He rested only subject to condition 
with respect to Exhibits 24 and 25 for identification, 
and also with respect [217] to the average sales 
price. 

So I couldn’t rule on the motion, strictly speak- 
ing, and the motion wouldn’t properly le, until 
plaintiff has rested. 

And, in the second place, on this motion the court 
must not only take the evidence most favorable to 
the plaintiff, but must indulge every presumption 
within the bounds of reasonableness in addition and 
in favor of the plaintiff’s case. 

Mr. Duque: I appreciate that, your Honor. 

The Court: It seems to me that I should deny 
the motion when it’s right for that ruling, and hear 
the evidence on the other side. 
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Mr. Duque: Very well, your Honor. 

The Court: And I make that suggestion now in 
the interest of time. 

Mr. Duque: Very well, your Honor. We will 
proceed. 

The Court: Do you wish a recess before calling 
your first witness ? 

Mr. Duque: No, not unless your honor or coun- 
sel wishes one. And the reporter. I think the re- 
porter probably wishes it more than any of us. 

The Court: We will take a five-minute recess. 


(Short recess. ) 


Mr. Duque: May I proceed, vour Honor? 

The Court: Yes. The pending motions for dis- 
missal will [218] be denied. 

Mr. Duque: Now, some mention was made, vour 
Honor, earlier in the trial as to the use of the 
affidavits to expedite the trial and the testimony. 

The Court: Yes. Before vou proceed, may it be 
stipulated, gentlemen, that the defendant’s motion 
for dismissal be deemed made upon the close of 
the plaintiff’s case in chief and denied ? 

Mr. Mahonev: So stipulated. 

The Court: Without the necessity of repeating it 
when the plaintiff does formally close its case. 

Mr. Duque: So stipulated. 

The Court: Very well. It will be so ordered. 

Mr. Duque: Now, your Honor, some mention 
was made early in the trial as to the use of the 
affidavits which were filed in connection with the 
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motion for preliminary injunction, for the purpose 
of expediting the testimony. 

Does your Honor believe it would expedite the 
presentation of the defendant’s case if I offered 
the affidavit of each deponent in evidence and, after 
a few preliminary questions, turn the witness over 
to the plaintiff for cross-examination? Or would it 
be vour Honor’s wish that I take the witness right 
down through the testimony? 

The Court: I think it will save time, pursuant 
to stipulation, just to offer the affidavit pro tanto 
as the direct [219] testimony. If vou will offer 
each affidavit now that von intend to offer for that 
purpose, then that will give the plaintiff an oppor- 
tunity to prepare cross-examination. 

Mr. Duque: Very will. I will offer 

The Court: Maybe the plaintiff is prepared now. 

Mr. Mahoney: I think we will need a little prep- 
aration on some of them. It depends on which ones 
he offers. 

The Court: Very well. Do vou wish to proceed, 
Mr. Duque? 

Mr. Duque: Yes, your Honor. 

I offer first the affidavit of Frank K. Miles. 

The Court: Frank K. Miles? 

Mr. Duque: Yes, vour Honor. 

The Court: When was it filed? 

Mr. Duque: His affidavit was filed on—— 

The Court: September 14th? 

Mr. Duque: September 14, 1955. 

The Court: The affidavit of Frank K. Miles will 
he received 
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Mr. Mahoney: Your Honor, that offer is ob- 
jected to on the ground that the matters contained 
therein are immaterial and irrelevant and relate 
to financial dealings between Glide Windows, Inc., 
and the defendant corporation, and financial deal- 
ings with Panaview Door & Window Co. and de- 
fendant corporation, which are not relevant here 
in any way whatsoever. [220] It has already been 
stipulated that the contract which was constituted 
by the purchase order involving the dies was fully 
performed, and collateral debts or collateral finan- 
cial negotiations between either Glide Window or 
Panaview Door & Window Co. and the defendant 
here are not in any way relevant or material. 

The Court: The affidavit is received in evidence. 
The objection is overruled. The affidavit is received 
as Exhibit A, as, pro tanto, the direct. examination 
of the witness Frank K. Miles. 


(The affidavit referred to, marked Defend- 
ant’s Exhibit A, was received in evidence. ) 


DEFENDANT’S EXHIBIT A 


[ Defendant’s Exhibit A is set out in full, pages 
12 to 16 of this printed record. ] 


The Court: Do you wish to ask anything fur- 
ther of Mr. Miles? 

Mr. Duque: Yes, your Honor, there is one mat- 
ter that I wish to ask Mr. Miles. 
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The Court: Before you do that, don’t you think 
it might be helpful for you to offer each affidavit 
that you intend to offer, so that the plaintiff will 
know and will be advised? 

Mr. Duque: Very well. 

Your Honor, I also offer the affidavit of Mr. 
James M. Hairston, which was filed in this court 
on September 15th. But since—and this statement 
will apply to all of the affidavits—there has been 
no issue raised or no evidence produced on the part 
of the plaintiff as to the custom and usage in [221] 
the trade; in other words, they have offered no 
evidence in support of the allegations of their com- 
plaint that custom and usage in the trade was 
broken or was violated by the defendant, we do not 
wish to raise the issue at this time, your Honor, be- 
cause there is no evidence to support the allegation 
of the complaint. 

So in all of the affidavits that I offer, or in any 
of them, any testimony with regard to the custom 
and usage in the trade, I would not offer and would 
not care to have a part of the record at this time. 

The Court: Very well. Then, with that under- 
standing, the affidavit of James M. Hairston is re- 
ceived as Defendant’s Exhibit B, as, pro tanto, the 
direct examination, the direct testimony of James 
M. Hairston. 


(The affidavit referred to, marked Defend- 
ant’s Exhibit B. was reeeived in evidence.) 
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DHFENDANT’S EXHIBIT B 


| Defendant’s Exhibit B is set out in full, pages 29 
to 34 of this printed record. ] 


Mr. Duque: I next offer the affidavit of Harry 
M. Sargeant which was filed in this court on Sep- 
tember 17, 1955, excluding that portion thereof, if 
any, which relates to custom and usage in the in- 
dustry. 

The Court: It will be received as Defendant’s 
Exhibit C, pursuant to the stipulation. 


(The affidavit referred to, marked Defend- 
ant’s Exhibit C, was received in evidence.) 


DEFENDANT’S EXHIBIT C 


{ Defendant’s Exhibit C is set out in full, pages 17 
to 21 of this printed record. | 


Mr. Duque: I next offer the affidavit of O. J. 
Meyer, Jr., [222] which was filed in this court on 
September 15, 1955, excluding any statement as to 
eustom and usage in the industry. 

The Court: It will be received, pursuant to the 
stipulation, as Defendant’s Exhibit D. 


(The affidavit referred to, marked Defend- 
ant’s Exhibit D, was received in evidence.) 
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DEFENDANT'S EXHIBIT D 


[Defendant’s Exhibit D is set out in full, pages 34 
to 38 of this printed record. ] 


Mr. Duque: And I offer in evidence the affi- 
davit of Wilham Yates—— 

The Court: William O. Yates? 

Mr. Duque: Wilham O. Yates, your Honor. 

The Court: Filed September 15, 1955? 

Mr. Duque: Yes, your Honor. 

The Court: It may be received, pursuant to the 
stipulation, as Defendant’s Exhibit E. 


(The affidavit referred to, marked Defend- 
ant’s Exhibit E, was received in evidence. ) 


DEFENDANT’S EXHIBIT E 


[Defendant’s Exhibit E is set out in full, pages 22 
to 28 of this printed record. ] 


The Court: Does that conclude the list? 

Mr. Duque: That concludes the lst at this time 
as a part of the defendant’s defense. 

There is another affidavit, of Mr. Robert Milton 
Beck who is out here from the East, and if the 
issue of custom and usage is to be raised in re- 
buttal—I don’t see how it could at this stage of 
the proceedings—but Mr. Beck’s affidavit relates 
to the custom and use in the trade. T would like 
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permission to put him on or put his affidavit into 
evidence [223] and have the plaintiff cross-examine 
him, if they wish to, at this time so that he may go 
back home. 

The Court: Well, as I understand, the plaintiff 
is not raising any issue as to custom and usage. 

Mr. Mahoney: Your Honor, there was a plead- 
ing as to the custom in the trade of disclosures 
made to extruders. And there was also in these affi- 
davits a contention that there was a custom that the 
dies could be used freely. So there were two differ- 
ent customs pleaded and alleged, referred to here. 

The Court: But the plaintiff is not raising that 
issue ? 

Mr. Mahoney: We are not raising that issue 
here. 

Mr. Duque: In other words, there will be no 
issue raised as to custom and usage in the industry, 
either as to the use of dies or as to the use of con- 
fidential or trade information ? 

Mr. Mahoney: That is correct. 

Mr. Duque: Then under those circumstances [ 
will not offer the affidavit of Mr. Beck. 

The Court: Very well. 

Mr. Duque: May I proceed to call Mr. Miles, 
vour Honor? 

The Court: Yes, you may. 

Mr. Duque: Mr. Miles, will vou step forward. 
please, sir. [224] 
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FRANK K. MILES 
called as a witness on behalf of the defendant, being 
first duly sworn, was examined and testified as 
follows: 


The Clerk: State your name, please. 
The Witness: Frank K. Miles. 


Direct Examination 
By Wir irene : 


Q. Mr. Miles, what is your capacity with Reyn- 
olds Metals Company? 

A. Regional credit manager. 

Q. Now, Mr. Miles 

The Court: Do you wish the affidavit before the 
witness, Exhibit A? 

Mr. Duque: Yes, your Honor. 

The Court: Mr. Clerk, will you place Exhibit A 
before the witness ? 


(The document was placed before the wit- 
ness. ) 


Mr. Duque: Mr. Clerk, may I please have Ex- 
hibits 22 and 23? 


(The documents were handed to counsel.) 


Q. (By Mr. Duque): Mr. Miles, I show you 
Exhibit..22, Plaintifi’st Exhibit 22, and Plaiwiiitr’s ¥ 
Exhibit 23, and ask you if you have ever seen the 
originals of those letters? 

A. I saw 22. That was addressed to me. 
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(Testimony of Frank K. Miles.) 

I saw a copy of 23. [225] 

@. Did you reply to Exhibit 22? 

wm des, sir. 

Q@. Now, I show you a copy of a letter dated 
April 6, 1955, addressed to Mr. LL. Pinson, general 
manager, and apparently written by F. K. Miles, 
and ask you whether you have ever seen the original 
of that letter? is. “N Gersir. 

Q. Will you tell us what was done with the orig- 
inal of that letter, please, sir? 

A. It was sent to Mr. Pinson. 

Mr. Duque: At this time, if the court please, we 
offer a copy of this letter, which has been shown to 
the plaintiff’s counsel, in evidence as the defend- 
ant’s next exhibit in order. 

The Court: Is there an objection? 

Mr. Mahoney: No objection. 

The Court: That would be Defendant’s Exhibit 
F, Mr. Clerk? 

The Clerk: F, your Honor. 

The Court: It may be received in evidence. 

Mr. Duque: Thank you. 


(The document referred to, marked Defend- 
ant’s Exhibit F, was received in evidence.) 
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DEFENDANT’S EXHIBIT F 


(Copy) 


Reynolds Metals Company 
General Offices: Richmond, Virginia 


April 6, 1955. 
Mr. L. Pinson, General Manager, 
Panaview Door and Window Company, 
13484 Raymer Street, 
North Hollywood, California. 


Dear Mr. Pinson: 


Please pardon the delay in answering your letter 
of Mareh 30th which advised us that because we 
had not shipped material in balanced loads, we had 
worked a great hardship on you, and that you would 
be unable to recognize our invoices until after com- 
pletion of the order. 


After checking this very thoroughly, I find that 
on March 4th, your Mr. Norm Bowker, who I un- 
derstand is your assistant, requested that we ship 
any items which were ready, as soon as possible. 
When we originally entered this order, we stated 
it was for component parts and must be shipped 
at one time or in equal portions. This would have 
been done except for the fact that we were author- 
ized to ship as we did. 


We must, therefore, request that our invoices be 
honored in accordance with the terms as shown. I 
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(Testimony of Frank K. Miles.) 
am, however, requesting that in the future Mr. 
Kavich, salesman handling your account, not to 
authorize shipments of a portion without first re- 
eelving your written approval. 


Yours very truly, 


FE. K. MILES, 
Regional Credit Manager. 


ec: A. R. Kavich, Los Angeles; 
A. W. Herthel, Richmond; 
T. J. Walsh, Los Angeles; 
File. 


FKM:jp. 


Received in evidence November 22, 1955. 


Q. (By Mr. Duque): Mr. Miles, you have read 
your affidavit which has been received in evidence 
in this case, have you not? [226] 

A. Yes, sir. 

Q. Have there been any credit or financial devel- 
opments which have occurred since the date you 
made this affidavit, as relates to either Glide Win- 
dow or Panaview Company ? 

A. The amount owing is changed. They have 
paid all, but I think it is, $2,000 on Glide. I think 
Panaview has been paid in full. That was paid 
early this month, I believe. 

Q. And there is stil] a balance due on the Glide 
account of $2,000? A. Yes: 
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(Testimony of Frank K. Miles.) 

Mr. Duque: With the introduction of that affi- 
davit and that supplementary testimony, I have no 
further questions of the witness, your Honor. 

The Court: Very well. 

Mr. Mahoney: May T have the letter, Plaintiff’s 
Exhibit F? 


(The document was handed to counsel.) 


Cross-Examination 
By Mr. Mahoney: 


Q. Mr. Miles, during the period involved, at the 
time when you replied to Mr. L. Pinson in your 
letter of April 6, 1955, regarding the failure to ship 
materials in balanced loads, was Reynolds Metals 
Company supplying extrusions to [227] Windsor 
Supply Company ? 

A. Iam sorry. I don’t understand. I don’t un- 
derstand the question. 

Q. During the period involved at the time in 
which this series of correspondence was engaged 
in, Mr. Pinson wrote you a letter 

A. March and April. Yes. 

Q. March and April? A. Yes. 

Q. And you are familiar with the tenor of that 
correspondence ? 

A. As it pertains to credit, yes. 

Q. Now, he wrote you regarding shipments, 
though, didn’t he? A. Yes, sir. 

Q. And you replied in regard to shipments, 
didn’t you? #.) Wes, sir. 
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Q. You didn’t say anything about credit? 

we Wes. 

Q. Is that correct? 

A. I did mention about it because the question 
of payment was involved. That was the only reason 
that I entered into the shipment part. 

Q. Can you find in this letter a statement in 
which you justified your failure to ship because of 
failure of the [228] plaintiff to pay at any time an 
invoice presented to plaintiff by defendant? 

A. There is nothing in this letter that—about 
nonpayment of—or nonshipment. This was pertain- 
ing to the fact that Mr. Pinson and Mr. Reznick 
had complained that we did not ship in balanced 
shipments as they had requested. This letter simply 
stated that we had shipped, at their request, ma- 
terial that was ready. 

Q. Now, why weren’t you able to ship balanced 
shipments ? A. Originally? 

@. At the time these letters were written. 

A. It wasn’t at this time that the shipment was 
—that we were talking about. It was before that. 
And the main reason this was delayed was because 
of credit reasons. 

Q@. Had you not O.K.’d the purchase order on 
the credit on this order in March or February, 
1955 ? A. Yes. 

@. And wasn’t there an understanding between 
your company and Mr. Reznick of Panaview Door 
& Window Co. that you would not present the state- 
ment for purchase order until you had completed 
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(Testimony of Frank K. Miles.) 
the order, because unbalanced and incomplete ship- 
ments prevented them from fabricating the doors 
and therefore they could not ship them and there- 
fore they could not pay? [229] 

A. Well, I assume you mean that we agreed not. 
to expect payment. He said ‘‘invoice,’’ I believe. 

The Court: This matter of paying the bill, as I 
see it, doesn’t have a thing to do with the case. As 
far as I am concerned, it doesn’t matter if this 
plaintiff owes them any number of thousands of 
dollars and anv number of months overdue. 

Mr. Mahoney: That is exactly the way we feel 
about it, your Honor, and we don’t think that the 
testimony in the affidavit regarding moneys is in 
any way relevant. And we previously stated that. 

The Court: You are correct. The only reason I 
admitted it was because of the stipulation to receive 
the affidavit as part of the direct testimony. 

Mr. Mahoney: Because, I think, the purpose 
here, your Honor 

The Court: The financial dealings, that’s ancient 
history. If the defendant overextended credit, that’s 
another story. It has nothing to do with this case, 
as I see it. 

Q. (By Mr. Mahoney): Mr. Miles, did you 
handle the credit for Windsor Supply Company 
during this period of time? A. Yes, sir. 

Q@. And you had extended credit to Windsor 
Supply ? A. Yes. 

Q. And your company was supplying Windsor 
Supply Company [230] with extrusions under pur- 
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chase order, whose credit was approved by you at 
the time? A. Yes. 

Q. And the Windsor Supply Company was get- 
ting extrusions from Reynolds Metals Company at 
the same time it was being shorted, Panaview was 
being shorted and complaining about these shorts 
to you? 

A. I don’t know. I would have to look at the 
records to find out. 

Q. Well, you knew Panaview was_ being 
shorted ? A. No, sir. 

Mr. Duque: To which question I object on the 
grounds it is mcompetent, irrelevant, and imma- 
terial and states facts not in evidence. 

Mr. Mahoney: Your Honor, there is a series of 
letters here which reveals that Panaview was being 
shorted. 

The Court: Panaview claims it was being 
shorted, I suppose. 

Mr. Mahoney: And Mr. Miles replies and ad- 
mits it. 

Mr. Duque: I suggest we permit the court to 
read the letters, Mr. Mahoney. And I think that 
is a matter for the court’s interpretation and not 
vours or mine at this stage of the proceedings. 

The Court: Well, the letters will speak for 
themselves, I take it. It’s a matter of [231] argu- 
ment. 

Mr. Mahoney: Well, vour Honor, I did ask the 
plaintiff whether, at the time Mr. Pinson 
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The Court: Doesn’t his affidavit show when he 
was extending credit? 

Mr. Mahoney: He doesn’t go into when he was 
extending credit. 

The Court: Well, why don’t you ask him? 

Q. (By Mr. Mahoney): When did you first ex- 
tend credit to Windsor Supply Company ? 

A. I believe it was December, 1954. 

The Court: And you have been extending credit 
to them ever since? 

The Witness: Yes, sir. 

The Court: Doesn’t that cover it? 

Mr. Mahoney: There is one other point in the 
affdavit 

The Court: That is, if the December, 1954, date 
is satisfactory ? 

Mr. Mahoney: That is not correct, your Honor, 
because 

The Gotrt> Ask™inuamf it Sn’tea. faet aii 
was an earlier date. 

Q. (By Mr. Mahoney): Wasn’t there an earlier 
date when a verbal order was given by Windsor 
Supply Company to Reynolds Metals Company ? 

A. I don’t know. I only go on the orders that 
are given to the credit department for approval. I 
can tell you [232] when we approved the first order 
that was referred to us. 

Q. But it would have been possible that the 
order could have been in the plant and in the works 
prior to credit approval by vou? 
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A. I only know that the plant is not supposed 
to do anything without credit-department approval. 
Mr. Mahoney: That will be all. 
The Court: Any redirect examination? 
Mr. Mahoney: Excuse me, your Honor. 


(Whereupon there was a conference between 
counsel. ) 


Mr. Mahoney: Your Honor, we are attempting 
here to obtain a stipulation from the defendant, 
from the records, that the first shipment of ex- 
trusions by Reynolds Metals was on December 20, 
1954. 

The Court: December 20th ? 

Mr. Mahoney: Yes, your Honor. 

The Court: Well, it was covered in the Olden- 
kamp testimony this morning that the purchases 
from Reynolds by Windsor extended from Septem- 
ber, 1954, to date. Doesn’t that cover it? 

Mr. Mahoney: Yes, your Honor, that testimony 
would cover it. We were introducing this as cor- 
roborative evidence of Mr. Oldenkamp’s statement. 

The Court: Is there any dispute about it? 

Mr. Duque: No, your Honor, not so far as I 
know of. 

The Court: Anything further? [233] 

Mr. Duque: I understand that the date is Sep- 
tember ? 

Mr. Ford: December. 

The Court: That is the way it is in my notes. 
The purchases by Windsor from Reynolds, &155.- 
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624.97, covered the period from September, 1954, 
to date. 

Mr. Mahoney: Well, your Honor, the negotia- 
tions began in September. 

Mr. Duque: I don’t think the shipments started 
until December. 

The Court: December? 

Mr. Mahoney: December 17th. 

The Court: Do you both agree? 

Mr. Duque: Yes. 

Mr. Mahoney: December 17, 1954. That is why 
we asked for the stipulation, because I don’t be- 
lieve Mr. Oldenkamp testified specifically as to when 
the shipment started. 

That is all, Mr. Miles. 

Mr. Duque: No further questions. 

The Court: You may be excused. 


(Witness excused. ) 


The Court: Your next witness? 

Mr. Duque: J may say in connection with Mr. 
Miles’ affidavit, the reason I offered it is because 
there is an allegation in the complaint that we 
financed and thereby unfairly competed with the 
other competitors, and that is the [234] reason for 
offering the affidavit, and that is why I consider it 
relevant. 

The Court: Very well. Your next witness? 

Mr. Duque: Mr. Yates. 

The Court: Mr. Yates’ affidavit is Exhibit E. 
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WILLIAM O. YATES 
ealled as a witness on behalf of the defendant, he- 
ing first duly sworn, was examined and testified as 
follows 


The Clerk: State your full name, please. 

The Witness: William O. Yates. 

The Court: Will you please place Exhibit E be- 
fore the witness ? 

The Clerk: Yes, your Honor. 


(The document was placed before the wit- 
ness. ) 
Direct Examination 
By Mr. Duque: 


Q. Mr. Yates, you have previously read the 
affidavit which was filed in this action on Septem- 
ber 15th and which the clerk has now placed before 
you? A. Yes, I have. 

Q. You know its contents to be true and correct 
as of this date? A. That is correct. 

Q. And you are willing to reaffirm the state- 
ments made [235] therein under oath at this time? 

A. Yes, I am. 

Mr. Duque: No further questions at this time. 


Cross-Examination 
By Mr. Mahoney: 


Q. Mr. Yates, in your affidavit on page 2 thereof, 
line 13, you indicate that vou first came in contact 
with Panaview Door & Window Co., in the early 
part of 1954 and at that time vou ealled on Mr. J. 


308 Panaview Door & Window Co. 


(Testimony of William O. Yates.) 
L. Reznick who was a former officer of Glide Win- 
dows, Ine. 

You know, of course, from the testimony here 
which I believe you have heard, that Mr. Reznick 
is still an officer of Glide Windows, Ine., is that 
correct ? A. That is correct. 

Q. What was the purpose of your visit to Mr. 
Reznick? 

A. Exactly as stated here in the affidavit. I 
ealled to find out, from the sales policy, whether 
there were anv reasons why the unpaid balance of 
some $16,000 had not been paid. 

Q. Had anvone instructed vou to do this? 

A. No one had instructed me, no. 

Q. No one in the Reynolds Metals Company 
had told vou to go over and see Reznick regarding 
the payment of the $16,000? [236] 

A. No one had instructed me, no. 

Q. How does it happen that in your capacity as 
regional sales manager you were handling a credit 
matter ? 

A. I wasn’t handling a credit matter. This was 
affecting the sales, and I wanted to find out what 
the problem was, why Mr. Reznick had not paid up. 

Q. When vou sav ‘‘affecting the sales,’’ you 
mean that this debit was preventing you from get- 
ting further sales from Panaview and affecting 
your relationship ? A. Yes, that’s right. 

Q. And you wanted to remove this debit as an 
obstacle? 

A. J wanted to find out what the problems were. 
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Mr. Duque: Will you speak just a little louder, 
please, Mr. Yates? 

The Witness: All right. 

Q. (By Mr. Mahoney): Now, when you visited 
Mr. Reznick did he at that time discuss with you a 
new product that Panaview was considering put- 
ting on the market? A. No, he did not. 

@. And he didn’t discuss the fact that there 
would be a large number of extrusions needed, and 
in large quantity, for this new product? 

A. No. He talked about how much they were 
growing and how many more extrusions they would 
need. But he didn’t talk about any specific [237] 
item. 

Q. He didn’t mention the new product at all? 

me No 

Q. Now, Mr. Yates, in your affidavit you speak 
of Mr. Reznick informing you that Panaview was 
desirous of having some extruded shapes manufac- 
tured in connection with a sliding door which it was 
producing, and wondered whether Reynolds Metals 
Company would be interested in manufacturing the 
extruded shapes. 

You have previously stated that vou didn’t dis- 
cuss the particular product. 

Mr. Duque: I object to that as not the testimony 
of the witness. 

Mr. Mahoney: Will you read the last series of 
questions, please? 


(Record read.) 
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Q. (By Mr. Mahoney): You say, then, that Mr. 
Reznick did not discuss with you a specific item? 

A. No, he didn’t discuss a specific item. 

Q. And in your affidavit vou say, ‘Mr. Reznick 
informed me that Panaview was desirous of having 
some extruded shapes manufactured in connection 
with a sliding door which it was producing, and 
wondered whether Reynolds Metals Company would 
be interested in manufacturing the extruding shapes 
reequired.’’ 

Don’t you consider a sliding door a specific item? 

A. Well, ‘fa sliding door.’? Window and door 
business— [238] he talked generally about requiring 
extrusions for a sliding door. 

Q. For a sliding door? Is that correct? 

A. That is Correct 

Q. Now, how did you terminate your conversa- 
tion with Mr. Reznick? Did you come to a conelu- 
sion, as stated, that the debt would be liquidated by 
the issuance of the note by Glide to Reynolds? Is 
that correct? 

A. No, that is not correct, not on the first call. 
We left the matter on the first call with Mr. Rez- 
nick that unless he paid up, I was sure the matter 
would be referred to our legal department for col- 
lection. 

Q. Didn’t you tell him that, assuming the credit 
of Panaview was approved by Reynolds Metals 
Company, and Glide Windows would execute prom- 
issory notes for the unpaid balance, and at that 
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time didn’t Mr. Reznick agree to have the promis- 
sory notes executed ? 

A. Mr. Reznick did agree to have the promis- 
sory notes executed on a cal] that I made with Mx. 
Miles. 

@. And was this the same call that we are 
speaking of now? A. Yes. 

Q. In other words, when vou left, the whole sit- 
uation had been clarified considerably and Mr. Rez- 
nick had agreed to execute the notes, is that [239] 
right? 

A. Well, yes and no—not entirely. He wanted to 
think about it, and he would let us know. 

@ Butsyvour affidavit says that Mr. Reznick 
agreed to have the promissory notes executed. 

A. Well, subsequently he did agree. 

Q. Not at that meeting? A. That’s tight. 

Q. Now, you mention an assembly picture of the 
sliding door which was received by vou from Pana- 
view. Are you an engineer, Mr. Yates? 

A. No, I am not an engineer. 

Q. Now, do you know the distinction between 
an assembly picture and a cross-sectional diagram ? 

A. Do I know the distinction between an as- 
sembly picture and cross-section? Yes, I do. 

Q. Now, I show you Plaintiff’s Exhibit 6 and 
ask you if you recall whether this was the drawing 
which you saw at the time the ‘‘assembly picture’ 
was processed by your extrusion engineering de- 
partment. A. I don’t remember. 

Q. Can vou remember what the ‘‘assembly pic- 
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ture’’ vou saw showed ? 

A. JI just recall that it was an assembly, not 
showing too much detail. 

Q. Were there cross-sections of the [240] indi- 
vidual extrusions ? A. I don’t remember. 

Q. Was there a cross-section of the assembly of 
the door as shown in Plaintiff’s Exhibit No. 6? 

A. I don’t remember. 

Q. In other words, you don’t remember any- 
thing about the drawing, do you? 

A. I just remember that an assembly drawing 
eame in, which I took a quick look at, and that is 
all. f 

Q. But when you say ‘‘assembly drawing,’’ you 
don’t even remember whether it was an assembly 
drawing, do you? 

A. Yes, I remember. It was an assembly draw- 
ing. 

Q. Well, what kind of an assembly drawing was 
it, of what? 

A. It was an assembly drawing of a sliding door. 

Q. Was it in cross-sectional form? 

A. TJ have no idea. 

Q. Mr. Yates, in your affidavit you say it was a 
full cross-section picture of the proposed sliding 
door, and now you say you don’t remember. 

Do vou realize, Mr. Yates, that your testimony 
here is under oath? A. Yes. 

Q. Now, which is true: That the assembly pic- 
ture which vou saw was a full cross-sectional pic- 
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ture of a proposed [241] sliding door, or don’t vou 
remember what it was? 

A. If this is described as a full cross-sectional, 
this is exactly what I saw (indicating). 

Q. That is, that drawing is exactly what you 
saw ? 

The Court: ‘‘That drawing”’’ is exhibit 

Mr. Mahoney: Plaintiff’s Exhibit No. 6. 

Q. Is that right? A. Yes. 

Q. Now, Mr. Yates, you refer to ‘‘mv extrusion 
engineering department.’’ Is the extrusion engineer- 
ing department under vour supervision ? 

A. Yes. 

Q. Are you fully acquainted with the procedures 
which take place therein? A. Not fully. 

Q. Do you know what happens when a drawing 
such as Plaintiff’s Exhibit No. 6 is submitted to 
the extrusion department? 

A. Yes, I know that it is processed and care- 
fullv checked for tolerances, and our die prints are 
prepared. 

@. And what are these die prints based upon? 

A. What are these based upon? 

Q. Yes. Aren’t they based upon the drawings 
which are submitted to you by the customer ? 

A. Well, ves, thev are. [242] 

@. And do you recall whether there were any 
changes made in the construction or design of the 
extrusions or of the assemblv which is shown in 
Plaintiff’s Exhibit No. 6, by Reynolds Metals Com- 
pany in its extrusion engineering department ? 
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A. Yes. Mr. Meyer advised me that he made sev- 
ral changes. 

Q. Now, are you familiar with those changes? 

A. No, sir. 

Q. In other words, your statement regarding re- 
quired modifications is hearsay. In other words, 
you don’t know of your own knowledge whether 
modifications were required in the drawings sub- 
mitted by the plaintiff to the defendant and which 
ultimately resulted in the preparation of the die 
prints by the Reynolds Metals extrusion depart- 
ment? 

A. J know that Mr. Meyer worked on this quite 
a bit. 

Q. He told you this? 

A. No. Well—I mean, I am there every day. I 
knew that he was working on it. 

Q. But vou wouldn’t know whether he was mak- 
ing changes or just copying the drawings, would 
you? Do you supervise him that closely ? 

A. Yes, I do. 

Q. Can you say, then, of your own knowledge, 
that modifications were made? [243] 

Yes, J can. 

Were these serious modifications ? 

I would say that they were. 

In the shape of the extrusions? 

Yes. 

T show you Plaintiff’s Exhibit No. 6, which 
is the drawing that was submitted by the plaintiff to 


Ororor 
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the defendant, and I show you the die prints, Plain- 
tiff’s Exhibit No. 8, which were submitted by Reyn- 
olds Metals Company to the plaintiff for its con- 
sideration and review; and I ask you to show me 
where the modifications which were made by Reyn- 
olds Metals Company in the die prints as compared 
with the original drawing were made. 

A. Well, I am not prepared to answer it until 
I study this for a while. 

Q. Well, at the time you made this affidavit you 
were prepared o1 you wouldn’t have made the 
statement. 

A. Well, I know there were considerable dimen- 
sional changes made. 

Q. Now, isn’t it possible, Mr. Yates, that these 
dimensional changes might be more apparent than 
real, that a different point on the extrusion might 
be taken to create an illusion of a dimensional 
change? Let us say, for example—and I am 
now——— 

The Court: Won’t Mi. Meyer be called? [244] 

Mr. Duque: Yes, your Honor. 

The Court: Let’s save some time. 

Mr. Mahoney: All right, your Honor. 

That will be all, Mr. Yates. 

Your witness, Mr. Duque. 

Mr. Duque: No further questions. 

The Court: You may step down, Mr. Yates. 


(Witness excused.) 
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The Court: Your next witness? 
Mr. Duque: Mr. Meyer, take the stand, please. 
The Court: Mr. Meyer’s affidavit is Exhibit D. 


OSCAR J. MEYER, JR. 
called as a witness on behalf of the defendant, being 
first duly sworn, was examined and testified as fol- 
lows: 


The Clerk: State your name, please. 
The Witness Oscar J. Meyer, Jr. 


Direct Examination 
By Mr. Duque: 


Q. Mr. Meyer, have you read your affidavit, the 
original of which is filed in this Court, and which 
the clerk has placed before you? 

A. Yes, I have. 

Q. Do you know of your own knowledge, as of 
the present date, that the facts stated therein are 
correct and [245] true and that you would be will- 
ing to swear to them under oath at this time? 

A. They are. 

Mr. Duque: No further questions at this time, 
your Honor. 

Cross-Examination 


By Mr. Mahoney: 


Q. Mr. Meyer, in your affidavit you mention 
that you left Purdue University in 1948. Are you 
a graduate of Purdue University ? 

A. No, I am not. 

Q. Are you a registered engineer in the State 
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of California? A. No, I am not. 

Q. What are your qualifications for the position 
which you hold at the Reynolds Metals Company ? 

A. Well, I have had four years of engineering 
training at Purdue University. The fact that I 
don’t hold an engineering degree is that the last 
year I attended Purdue I was working towards 
two degrees, and though I have the total number of 
hours required for an engineering degree there are 
certain senior-year credits which I still lack. But 
during that time I have had training in mechanical 
drafting, various mechanical engineering courses 
which deal in problems of assembly fits, [246] ma- 
chine fits, machine design, actual design of objects 
like mechanical jacks and various other items. 

Q. Now, Mr. Meyer, I notice on page 1, lines 24 
through 29 of the affidavit, you set forth the duties 
which you perform, and among them the operation 
of the Los Angeles extrusion engineering depart- 
ment. Do you perform that funetion under Mr. 
Yates’ supervision ? i. Ludo. 

Q. And did My. Yates submit to you a drawing 
which was a Panaview Door & Window Company 
drawing, for your review and for the making of 
die prints ? 

A. A print which was submitted to me which 
was evidently run off of this tracing which was 

Q. Will you look—excuse me for interrupting. 

A. used for the purpose of making section 
drawings. 

Q. Will you look at Plaintiff’s Exhibit No. 6, 
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whether the tracing was a copy of Plaintiff’s Ex- 
hibit No. 6? 

A. Yes. I checked this tracing against the print 
which we have in our file. 

Q. This, then, is actually identical, so far as you 
have been able to determine, with the tracing which 
was received by you in your department? 

A. That’s right. 

Q. Now, Mr. Meyer, do you notice that upon 
that drawing, Plaintiff's Exhibit No. 6, there is a 
plurality of cross-sectional [247] extrusions, extru- 


sion shapes ? A. Yes, there are. 
@. And that these extrusion shapes are marked 
1-X to 9-X serially? A. That’s correct. 


Q. Now, before you received a print of this 
drawing, Plaintiff’s Exhibit No. 6, from Mr. Yates, 
had you ever assisted anyone, including Mr. Gross- 
man, at the Panaview Door & Window Co., in the 
design of these extrusions? 

A. “Prior*to that time, ro. 

Q. In other words, M1. Grossman at no time 
called you in and asked you for your advice or con- 
sulted with you as to the dimensions or the size or 
the shapes of the extrusions? A. No. 

Q. Have you ever been engaged in the manufac- 
ture of aluminum-frame sliding doors? 

A. No, sir. 

Q. Have you ever sold aluminum-frame sliding 
doors? A. No, I have not. 

Q. Therefore, all the information which was im- 
parted to vou regarding this product came in the | 
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form of a print of drawings, of the drawing on 
Plaintiff’s Exhibit No. 6? 

A. Pertaining to this particular product, yes. 

Q. Now, will you explain, by reference to Plain- 
tiff’s Exhibit No. 8, which is a sheet of die prints, 
whether you [248] made the originals of the draw- 
ings shown in the prints yourself personally? 

A. No, I did not make the drawings. 

@. Were these drawings made under your super- 
vision ? A. They were. 

Q. Now, do you know whether any significant 
modifications were made in any of the extrusions 
as shown in the drawing, Plaintiff’s Exhibit No. 6, 
as compared with the die prints shown in Plaintiff’s 
Exhibit 8? 

Would you compare them with the extrusions as 
shown in Plaintiff’s Exhibit No. 6? 

A. One change which is apparent on Section 4-X 
was the addition of special commercial tolerances to 
facilitate assembly of that section with the stiles. 

Q. Now, will you explam what you mean by 
‘‘commercial tolerances’’ ? 

A. Commercial tolerances in the extrusion in- 
dustry will vary plus or minus a certain amount, 
depending upon the type of dimension, whether it 
1s a metal dimension or a space dimension. On these 
drawings, as submitted to our department, the same 
nominal dimension in the case of the stiles and in 
the case of the top and bottom rails. Now, had we 
dimensioned both the top and bottom rails and the 
stiles section using that same nominal dimension, 
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conceivably those parts would never have assembled 
together in the manner in which it [249] was in- 
tended. 

Q. You say conceivably. You don’t know actu- 
ally whether they would have assembled together, 
do you? 

A. They could have assembled together, possi- 
bly. But there would be no guarantee that they 
would. 

@. But you have no guarantee that they would 
have not? AciNo. 

Q. Now, will you show me and the Court 
wherein this change was made? We are now refer- 
ring, for the record, to Plaintiff’s Exhibit 6 for 
identification, and that is 

The Court: 6 is in evidence, is it not? 

Mr. Mahoney: I am sorry, your Honor. 6 in evi- 
dence. I said ‘‘for identification’’ automatically. 

And we are also referring to Plaintiff’s Exhibit 
8 and print No. 4-X. It’s drawing No. L-8488. 

Q. (By Mr. Mahoney): Now, what is this 
change that you refer to? 

A. The addition of these special tolerances to 
the .812 dimension, which does not appear on this 


tracing. 

Q. In other words, all you added there was the 
tolerance figure .812, is that correct? 

A. No. The dimension is shown .812. We added 
a tolerance, plus nothing, minus .020. 

Q. Oh, in other words, the tolerance was actually 
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shown, the dimension was actually shown but all 
you did was [250] add the tolerance? 

A. The dimension, as shown on the customer’s 
tracing, carries in our interpretation a tolerance of 
plus or minus ten-thousandths. This is the addition 
of a special commercial tolerance. 

Q. So you added ten-thousandths more, is that 
correct ? 

A. We put the tolerance all on one side. 

@. I see. 

A. We further changed the design on the serra- 
tions, which the customer did not detail, designing 
them so that they would not be wiped out in the 
process of extrusions. 

Q. Isn’t that inherent in standard extrusion de- 
sign, that you would take a detail like that and de- 
sign it for use with the manner in which you made 
the dies? 

A. It is not the manner in which we make the 
dies. It is to guarantee the customer the end prod- 
uct that he desires. 

Now, to design the section drawings from which 
our people make their die drawings and resulting 
dies, it is necessary to put certain radii on to guar- 
antee that the dies servicing those areas will not 
be wiped out in the process of extruding and as a 
result would not have serrations to hold the weath- 
erstripping in place. 

Q. Comparing the two cross-sections and the 
overall dimensions thereof, was there any significant 
change in [251] shape between the two cross-see- 
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tions ? A. In the shape itself? No. 

Q. Are there any other contributions which were 
made by you, as an employee of the Reynolds Met- 
als Company, to the design of the extrusion? 

A. Well, the same problem holds true in the top 
rail, Section 5-X. 

Q. Was this once again the addition of toler- 
ances ? 

A. That’s right. Now, at the time that these 
prints were submitted to the customer the question 
of the actual assembly between the jamb sections, 
the header and the sill sections were raised. These 
are not the latest prints. We made these drawings 
on the basis of the dimensioning shown by cus- 
tomer, which would mean that these sections would 
not assemble again, the jamb sections into the 
header and into the sill sections the way the cus- 
tomer intended. 

Q. Do you mean that the extrusions as shown 
in those prints could not be assembled into a sliding 
door sash and frame? 

A. There is no guarantee that they would as- 
semble. 

@. Well, do you have any guarantee that they 
wouldn’t? A. No. 

Q. Did you make any significant changes in any 
of the shapes of any of the extrusions shown in the 
drawings in Plaintiff’s Exhibit 6 and Plaintiff’s 
Exhibit 8—in [252] Plaintiff’s Exhibit 8? 

A. There was another problem raised with the 
top rail as to the insertion of weatherstripping. I 
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was asked by the salesman to make a personal call 
upon the customer to discuss this particular prob- 
lem, which I did. 

At that time they submitted a revised print re- 
vising the top rail section, which is shown as 5-X, 
changing the weatherstripping detail. That detail in 
itself was not sufficient to guarantee the assembling 
of the weatherstrip within it, because at a later date 
I received a print from the customer showing the 
detail of the Schlagel weatherstripping section and 
the nomial dimensions of that weatherstripping 
were the same in the thickness and width as the di- 
mensions on the extrusion. Again, not allowing for 
tolerances on the extrusion and the tolerances on 
the weatherstripping there is no guarantee that they 
would have assembled. 

@. But there is ho guarantee thev wouldn’t 
have? 

A. With the same nominal dimension in width 
of .437, the inherent straightness of the individual 
shapes, it would be impossible, except under ter- 
rific force, to assemble them. 

Q. In any instance did vou suggest the overall 
shape of an extrusion to Mr. Grossman or any em- 
ployee of the Panaview Door & Window Co.? 

A. The overall shape? No. 

Q. What did you really supply in the way of 
information [253] to Mr. Grossman, or to any other 
employee of the Panaview Door & Window Co., in 
the way of technical knowledge ? 
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A. The use of tolerances to effect the assembly 
of their various parts with one another. 

Q. But you didn’t at any time do more than 
disclose tolerances ? 

A. Other than the minor changes that I have 
shown you on the sections to facilitate the holding 
of the weatherstripping within the sections. 

Q. That is all you did? 

A. That and the weatherstripping in the top 
rail. 

@. That is all the modification that was accom- 
plished by your department in handling this 
drawing? 

A. That is the total on the modifications. 

@. Now, Mx. Meyer, is it not true that it is the 
practice of the extrusion trade to have the extru- 
sion engineering department guarantee the detail of 
tolerances in relationship to assembly ? 

A. Would you repeat that question ? 

Q. Isit the practice in the trade, in other words, 
in the department such as the one with which you 
are connected, wherein you take drawings from a 
customer, is it not the practice to check out the tol- 
erances, and isn’t that part of your job and part of 
the duty you perform for the customer? 

A. Knowing the end use of the extrusions we do 
attempt [254] to work out a product which will 
suit the customer’s purpose in the best way. Which 
would mean to work out assembly tolerances or as- 
sembly dimensions for him and with him. 

Q@. But so far as Plaintiff’s Exhibit 6 is con- 
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cerned, and so far as your knowledge of Defend- 
ant’s Exhibit A is concerned, are the bulk of the 
tolerances and the bulk of the dimensions which 
were presented by the plaintiff to your department 
substantially unchanged ? 

A. The bulk of the dimensions, yes. 

Q. Now, you have previously testified in your 
affidavit that there was nothing in the Panaview 
Door & Window Co. design which was unique or 
unusual. What is your qualification for that state- 
ment, Mr. Meyer? 

A. When I started work with Reynolds Metals 
Company I was originally employed as a drafting 
engineer in Louisville, whose job it was to take sec- 
tions, or to take prints submitted by customers, 
make the necessary section drawings from these and 
to work up pricing information. In that position 
I became well acquainted with I would say well over 
four or five thousand various sections. 

I then was transferred from that department into 
the architectural division, where again I was—mvy 
duties brought me im contact with various archi- 
tectural applications, store fronts, windows, sliding 
windows, doors. The work there was composed of 
design of certain extrusions, working [255] with 
standard architectural shapes which are in distrib- 
utors. And from that job I was sent to Phoenix 
for six months’ training course in our Phoenix ex- 
trusion mill. There J worked from the beginning 
end of the metal coming into the plant until the 
time it is shipped out of the plant, working in the 


326 Panaview Door & Window Co. 


(Testimony of Oscar J. Meyer, Jr.) 
rarious phases and again coming into contact with 
several hundred other additional shapes. 

From that time I have been transferred to the 
Los Angeles where I have operated in the position 
as regional extrusion engineer, again coming into 
contact with various extrusions. 

Q@. When you say there was nothing unique or 
unusual, you mean you have seen identical extru- 
sions to these many times? 

A. I have seen extrusions which incorporated 
the same features that these extrusions incorpo- 
rated. 

Q@. Have you seen extrusions which were the 
same ? A. Identical. 

Q. You say that they are not unique. So if they 
are not unique or unusual you must have seen sub- 
stantially similar or identical extrusions. 

The Court: Do you mean in shape or dimen- 
sion? 

Mr. Mahoney: In shape. 

The Witness: Basically, part for part, a header 
section used in this door is quite similar to header 
sections in other doors. [256] 

Q. (By Mr. Mahoney): Have you any docu- 
mentary evidence which would go to prove your 
statement in that regard? 

A. T have none presently. 

Jamb sections are similar in nature. 

Q. Are you talking about the function or the 
design of the extrusion? 

A. You asked me about the shape of the extru- 
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sion and their similarity to other shapes which I 
have come into contact with. 

In my experience in hundreds of extrusions or 
drawings that I have seen and processed, I have 
seen other sections, header for header, jamb for 
jamb, and so forth, that are similar in design. 

Q. But not identical in shape with these? 

A. Identical? No. 

Q. And do you know of your own knowledge, 
and did you know when you wrote and read and 
signed this affidavit, that the dimensions of such 
prior art extrusions which you have referred to 
were the same as the dimensions shown on Plain- 
tiff’s Exhibit No. 6? 

A. Did I have prior knowledge that the dimen- 
sions of other shapes were 

@. Did you have a knowledge 

Mr. Mahoney: Read the question, please. 


(Question read.) [257] 


Mr. Duque: Excuse me. I didn’t quite get that. 
Was that ‘‘prior art extrusions’’? 

Mr. Mahoney: That’s right. 

Mr. Duque: Prior art, a-r-t? 

Mr. Mahoney: That’s right. Excuse me, Mr. 
Duque. This is common parlance for patent attor- 
neys. What it means is that any of these extrusions 
which are prior in time to the witness’ statement. 
In other words, he was referring to things he had 
seen in the past and it was prior in time, and we 
refer to the particular field as “‘art.”’ 
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Mr. Duque: I apologize for my ignorance. I just 
didn’t know the phrase, your Honor. 

Mr. Mahoney: Will you answer the question ? 

The Witness: I wonder if you would rephrase it. 
I still don’t know or follow what you are asking. 
You are asking if I 

Mr. Mahoney: Well, I will give you the question 
again. 

Q. (By Mr. Mahoney): When you speak of 
these previous extrusions, and then you compare 
them to the extrusions shown in the drawings, have 
you any basis or recollection that the dimensions 
which were part of the previous extrusions were 
the same as the dimensions shown in_ those 
drawings? 


A. No. I did not say that the dimensions were 
identical. 

Q. Have you ever designed aluminum frame 
sliding [258] doors? A. No, I have not. 

Q. Have you ever designed the extrusion for an 
aluminum frame sliding door? 

A. JI have aided in the design of extrusions for 
a sliding door. 

Q. But you yourself have not by yourself de- 
signed the extrusions for an aluminum sliding door? 

A. Not in its entirety, no. 

Q. Now, in your affidavit you say, ‘‘To my 
own knowledge and from my experience as an ex- 
trusion engineer”’ 

Mr. Duque: Where are you reading? 
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Mr. Mahoney: On page 4. 
Well, we might start on page 3. 


‘In the Los Angeles office my department has 
made in the past two years more than 1300 ex- 
trusion drawings for the manufacture of ex- 
trusions for individual customers, and within 
Reynolds Metals Company there are more than 
15,000 individual extrusion drawings. To my 
own knowledge and from my experience as an 
extrusion engineer, I know that hundreds of 
these drawings are similar in shape and design, 
and in a number of cases, are identical * * *” 


When you made that statement you weren’t re- 
ferring, by [259] the word ‘‘identical,’’ to the ex- 
trusions for the Panador? 

A. Identical? No. 

Mr. Mahoney: ‘That will be all. 

The Court: Any redirect examination ? 

Mr. Duque: Yes, vour Honor. 


Redirect Examination 
By Mr. Duque: 


Q. Mr. Meyer, you have described the changes 
that you have made in the original drawings which 
were submitted by Panaview to you. Without the 
changes which you made in the tolerances and the 
weatherstripping would the door, in your opinion, 
have worked ? 

Mr. Mahoney: Objection, your Honor. The wit- 
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Mr. Duque: I apologize for my ignorance. I just 
didn’t know the phrase, your Honor. 

Mr. Mahoney: Will you answer the question? 

The Witness: I wonder if you would rephrase it. 
I still don’t know or follow what you are asking. 
You are asking if I 

Mr. Mahoney: Well, I will give you the question 
again. 

Q. (By Mr. Mahoney): When you speak of 
these previous extrusions, and then you compare 
them to the extrusions shown in the drawings, have 
you any basis or recollection that the dimensions 
which were part of the previous extrusions were 
the same as the dimensions shown in_ those 
drawings ? 

A. No. I did not say that the dimensions were 
identical. 

Q. Have you ever designed aluminum frame 
sliding [258] doors? A. No, I have not. 

Q. Have you ever designed the extrusion for an 
aluminum frame sliding door? 

A. I have aided in the design of extrusions for 
a sliding door. 

Q. But you yourself have not by yourself de- 
signed the extrusions for an aluminum sliding door? 

A. Not in its entirety, no. 

Q. Now, in your affidavit you say, ‘“To my 
own knowledge and from my experience as an eX- 


trusion engineer’’—— 
Mr. Duque: Where are you reading? 
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(Testimony of Oscar J. Meyer, Jr.) 
Mr. Mahoney: On page 4. 
Well, we might start on page 3. 


‘*Tn the Los Angeles office my department has 
made in the past two years more than 1300 ex- 
trusion drawings for the manufacture of ex- 
trusions for individual customers, and within 
Reynolds Metals Company there are more than 
15,000 individual extrusion drawings. To my 
own knowledge and from my experience as an 
extrusion engineer, I know that hundreds of 
these drawings are similar in shape and design, 
and in a number of cases, are identical * * *”’ 


When you made that statement you weren’t re- 
ferring, by [259] the word ‘‘identical,’’ to the ex- 
trusions for the Panador? 

A. Identical? No. 

Mr. Mahoney: That will be all. 

The Court: Any redirect examination ? 

Mr. Duque: Yes, your Honor. 


Redirect Examination 
By Mr. Duque: 


Q. Mr. Meyer, you have described the changes 
that you have made in the original drawings which 
were submitted by Panaview to you. Without the 
changes which you made in the tolerances and the 
weatherstripping would the door, in your opinion, 
have worked? 

Mr. Mahoney: Objection, your Honor. The wit- 
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ness has already testified that he had no guarantee 
that it would not function. 

The Court: This is a different question and calls 
for a different answer. Overruled. 

Mr. Mahoney: Work and function mean sub- 
stantially the same thing, your Honor. 

The Court: There is quite a difference between 
opinion and guarantee. 

Mr. Duque: I am asking for his opinion and not 
his guarantee, your Honor. 

The Court: He may answer. Overruled. 

The Witness: Without the changes it is my 
opinion that [260] the door would not have assem- 
bled together. 

Q. (By Mr. Duque): Now, you state in your 
affidavit, Mr. Meyer, that at no time did you ever 
disclose to anyone or any competitors any of the in- 
formation which you received from them on that 
drawing. Did you ever discuss with anybody else 
outside of the Reynolds Metals Company any of the 
material that was furnished to you by Panaview ? 

A. I did not. 

Q. Did you at any time ever 

Mr. Mahoney: Your Honor, this line of ques- 
tioning is objected to on the ground that it is not 
within the scope of redirect examination. 

Mr. Duque: It is in the scope of the direct in 
that it is in the affidavit. 

The Court: It is not rebuttal of the cross, is | 
that what you mean? 
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Mr. Mahoney: It is not proper redirect exami- 
nation. 

The Court: It is not rebuttal of the cross—— 

Mr. Mahoney: Yes. 

The Court: so, hence, it is not proper re- 
direct. Sustained. 

Mr. Duque: Very well. I have no further ques- 
tions. 

The Court: You may step down, Mr. Meyer. 


(Witness excused.) 

The Court: How much longer will your evidence 
be for [261] the defendant, Mr. Duque? 

Mr. Duque: We will call Mr. Sargeant and Mr. 
Hairston, who is now out with Mr. Pinson. And I 
believe that will conclude our case, your Honor. I 
would say that it would take not more than an 
hour, sir. 

The Court: Do you anticipate any extended re- 
buttal ? 

Mr. Mahoney: No, your Honor. 

Mr. Duque: Oh, I am sorry, your Honor. There 
is one other witness that I do intend to call, and I 
overlooked him. I intend to call Mr. Gunderson of 
the Windsor Manufacturing Company. His testi- 
mony should be very, very brief. I would say that 
an hour or an hour and a half would complete our 
ease. 

The Court: We should possibly close the evi- 
dence by noon tomorrow then? 

Mr. Mahoney: We will make an effort to do so, 
your Honor. 
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Mr. Duque: Yes, your Honor. 

The Court: Very well. We will take the recess 
at this time until tomorrow morning at 10:00 
o’clock. 

Mr. Clerk, will you adjourn the Court. 


(Whereupon, a recess was taken until 10:00 
o’clock a.m. of the following day, November 
23, 1955.) [262] 


Wednesday, November 23, 1955—10:00 A.M. 


The Court: Are there any ex parte matters? 

The Clerk: No, your Honor. 

The Court: In the case on trial, you may pro- 
ceed. 

Mr. Duque: Your Honor, yesterday afternoon 
and during the evening Mr. Pinson and Mr. Hairs- 
ton of the Reynolds Metals Company collaborated 


on checking the figures which are offered here in | 
evidence as Plaintiff’s Exhibit 24 for identification. 
And subject to our right—well, I might say first | 


that Mr. Hairston does not agree with the figures, . 


but I will withdraw my objection to the introduc- 
tion of the exhibit subject to my right, when we 
put My. Hairston on the witness stand, to go over 
these figures and explain what he believes are incor- 
rect in them. 

The Court: Very well. Exhibit 24 for identifi- 
cation is now received in evidence. 


(The exhibit referred to, marked Plaintiff’s 
Exhibit 24, was received in evidence. ) 
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PLAINTIFF’S EXHIBIT No. 24 
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Part Amt. Unit Cost Hrs. Standard Standard 
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Paper Bae --.-........... J .002 .002 
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*$ 8.145 
$25.94 
$27.73 $28.675 
[ “Appears in red ink on original copy. | 
Received in evidence November 23, 1955. 


The Court: What about Plaintiff’s Exhibit No. 
25, the sales summary ? 

Mr. Duque: The same thing would prevail with 
that. 

The Court: Very well. Plaintiff’s Exhibit No. 25 
for identification is received in evidence. [265] 


(The exhibit referred to, marked Plaintiff’s 
Exhibit 25, was received in evidence.) 
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Inter-House Correspondence 
Use This Form for All House Correspondence 
Write on One Side of Paper Only 
Date: November 14, 1955. 


To: Mr Pinson. From: Rose White. 


Subject: 
Volume of Panador business 1954—$135,995.24. 


Volume of Panador business 1955—January 
thru June, inclusive, $266,849.42. 


Received in evidence November 28, 1955. 


The Court: And what of the average sales price 
of plaintiff’s door? 

Mr. Mahoney: They have also discussed the av- 
erage sales price based on the total number of doors 
which were sold during the period consisting of the 
latter part of 1954 to June, 1955, and they are in 
substantial agreement on that figure. The total fig- 
ure for 1954 is 2,142 doors, and the total figure in 
1955 is 4,145 doors. 

However, it should be explained that in the early 
part of the sale of the doors in 1954 approximately 
200 Panador doors were shipped and invoiced as 
Panador doors due to failure to get the materials 
in time to fill certam orders. So at most that would 
be a disparity between the figures of the plaintiff 
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and figuers of the defendant of approximately 200 
doors. 

Mr. Duque: ‘That’s correct, your Honor. 

The Court: So stipulated ? 

Mr. Duque: Yes, your Honor. 

The Court: Now, what is the average sales 
price? 

Mr. Mahoney: Derived was the figure of $62, 
plus or minus a few cents, in 1954; and $65, plus 
or minus a few cents, in 1955. 

The Court: In other words, approximately $62 
during [266] 1954 and approximately $65 in 1955. 
Is it so stipulated ? 

Mr. Duque: Yes, vour Honor. 

The Court: Verv well. That concludes the plain- 
tiff’s case in chief, then, does it? 


(Whereupon, there was a conference between 
counsel. ) 


Mr. Mahoney: Excuse us, your Honor. We are 
considering another stipulation here. 

It is stipulated by counsel here that the acknowl- 
edgment on Purchase Order No. P-2502 was re- 
ceived in the plant of the Reynolds Metals Company 
on approximately February 3rd, 1955, and because 
of the lack of the records of the Reynolds Metals 
Company we cannot put into evidence the actual 
acknowledgment. Is that correct? 

Mr. Duque: Yes. The record apparently, your 
Honor, is not in these records we have here and is 
either in the Phoenix plant or the Louisville plant. 
But we will stipulate to that date. 
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The Court: I don’t immediately get the signifi- 
cance of that. 

Mr. Mahoney: The significance here, vour 
Honor, is to show that during the period of time 
when Reynolds Metals was supplying Windsor Sup- 
ply, the plaintiff had an order in the defendant’s 
plant for extrusions, and that when the incomplete 
orders were shipped to the plaintiff the defendant 
was, also, simultaneously shipping extrusions to 
Windsor Supply. [267] 

We rest our case your Honor. 

Mr. Duque: May I proceed, your Honor? 

The Court: Yes. 

Mr. Duque: Mr. Sargeant, will you take the 
stand, please? 


HARRY M. SARGEANT 
called as a witness on behalf of the defendant, being 
first sworn, was examined and testified as follows: 


The Clerk: Will you state your name, please? 

The Witness: Harry M. Sargeant, S-a-r- 
g-e-a-n-t. 

The Court: Mr. Sargeant’s affidavit is here, Mr. 
Clerk? 

The Clerk: Yes, your Honor, I think it is. 

Mr. Duque: Yes, your Honor, it is Exhibit C, 
Defendant’s Exhibit C. 

The Court: Will you place Defendant’s Exhibit 
C before the witness, Mr. Clerk? 


(Whereupon, the document was placed before 
the witness. ) 
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Direct Examination 
By Mr. Duque: 


Q. Mr. Sargeant. vou have before you the affi- 
davit which was filed in this action on September 
14th and which was sworn to by you. Do you have 
that before you? A. Yes, I do. 

Q. Have you read that affidavit? 

A. I have. [268] 

@. Are the facts and statements contained in 
that affidavit true and correct as of this date? 

KR. Yes, they axe. 

Q. And would you be prepared to swear under 
oath as to the facts set forth in this affidavit? 

& I gm. 

Mr. Duque: You may cross-examine, Mr. Ma- 
honey. 

Mr. Mahoney: No questions. your Honor. 

The Court: You may step down, Mr. Sargeant. 


(Witness excused.) 


The Court: Your next witness? 
Mr. Duque: J will call Mr. Hairston. 


JAMES M. HATRSTON 
ealled as a witness on behalf of the defendant, being 
first sworn, Was examined and testified as follows: 


The Clerk: State your name, please. 

The Witness: James M. Hairston, H-a-i-r-s- 
t-o-n. 

The Court: Myr. Hairston’s affidavit is Ex- 
hibit B? 
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(Testimony of James M. Hairston.) 
Ma. Duque: Yes, your Honor. 
The Court: Is it before the witness, Mr. Clerk? 
The Clerk: Yes, your Honor. 


Direct Examination 
By Mr. Duque: 


Q. Mr. Hairston, you have before you your affi- 
davit which was filed in this action. Have you read 
that affidavit? [269] A. Yes, sir. 

Q. Do you know the facts therein to be true? 

A. Yes, sir. 

Q. And would you testify to those same facts 
under oath ? A. Yes, sir. 

Q. If so asked? A. Yes. 

Q. Thank you. Now, Mr. Hairston, I show you 
Defendant’s Exhibit 24, which is the cost sheet 
which I believe you reviewed yesterday afternoon 
and last evening with Mr. Pinson of the plaintiff 
company. A. Yes, sir. 

Q. Will you tell us wherein you disagree with 
the conclusions that were arrived at by Mr. Pinson 
in that sheet? 

A. Yes, sir. First of all, this, in my opinion, 
cannot be submitted as an actual cost. At best it is 
an estimated cost of the Panador. 

The Court: It was offered as an estimated cost, 
was it not? 

Mr. Mahoney: Yes, your Honor. 

The Court: I understood that was the most 
plaintiff claimed for it, that 1t was an estimated 
cost. 
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petent. relevant and Immuterial and does nut tend 
to prove or disprove any tissue [271] m this case, if 
it ig sumpiv an “timate. 

The -ewrs: Well, ¢ tends m prove the cost of 
preducme these dovrs br piainttt. dees’+ it? 
Doesn't row objection ¢o w the weight rather than 
Ge admissibility ? 

Me. Duaie: L vappes: it wonld. vour Bonur. 

The Court: Overrnled. 

Mr. Duune: May [ interrovate tie witmess with 
pegnerl ty this? 

The Court: You may. 1 merely mterrupted m 
we mterest of time. 

Mr. Duque: Thani you. 

® (Br Me. Duque): Im reviewme the Pana- 
der Cost Data reeoris, which vou did yesterday 
wath We. Pinson. do thew entire reeurds suppert 
that estimated cost which appears on Exhtbit 
No. 2? 

“& Insofar as the records that were availubie 
they do. Such recurds as L reviewed were the metal 
costs. Input metal costs to their plant. And we sxe- 
leeted a tew of the purchase parts which thev have 
mecluded here, and we found minor ditferenees. But 
the grand total is su insignificant. the total of the 
Parts is so Imsigniticans to the total costs. that I be- 
lieve that it would be reasonable to that extent. 

Does that doeument reflect any overhead ? 

& No. six. This dovument is a direct cost mar- 
em (272) approach to a costing of a product. It has 
ne overhead at all contained in it. 
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@. And is a direct approach the customary ap- 
proach in arriving at cost? 

A. Only for certain purposes. 

Q. For this purpose? 

A. Not for determining the cost of a product. 

Q. So that this method of arriving at this cost 
which appears in that document is not the custom- 
ary accounting method to use, is that correct? 

A. Not to establish what I would say would be 
a profit and loss statement on this particular 
product. 

Q. Now, Mr. Hairston, there has been stipulated 
in this case that a die charge was made for the pro- 
duction of the manufacturer of the dies which were 
used to produce the extrusions for Panaview. And 
that stipulated amount is 

A. $1480, I believe. 

Q. $1485? A. $1480. 

Q. $1480? A. Yes, sir. 

Q. Now, do you know what the actual cost of 
producing that die was to the Reynolds Metals 
Company ? A. Each one? Yes, sir. 

Q. J mean the cost of each of the dies. [273] 

A. Yes, sir. 

Q. Will you tell us what those costs are, please? 

A. Would you want it by die, or would you like 
the total that would be comparable to the total in- 
voice ? 

Q. JI think you should give us the total figure 
and then break it down by dies. 


us. Reynolds Metals Co. 343 


(Testimony of James M. Hairston.) 

A. The total cost of the nine dies which were 
originally produced in order to comply with the 
section orders from Panaview was $3,176.06. 

Q. Now, would you break that down? 

A. To what extent, sir? 

Q. What did you give as the total cost? 

A. $3,176.06. That includes the cost of the die 
block or metal needed to make the die and the— 
only the labor of the actual manufacturer of the 
die. 

Q. I see. 

Now, Mr. Hairston, in your capacity as controller 
of the extrusion plant in Phoenix, do you know the 
practice of the Reynolds Metals Company in con- 
nection with the use of dies which are made for ex- 
trusions of one customer and the use of those dies 
for another customer ? A. Yes, sir. 

Mr. Mahoney: ‘This question is objected to, your 
Honor, on the grounds that it is incompetent, irrele- 
vant and immaterial. A stipulation was made that 
the custom and usage [274] would not be brought 
into evidence here. 

Mr. Duque: I am not attempting to show eus- 
tom and usage. The plaintiff has attempted, by in- 
troduction of certain records here of Windsor Sup- 
ply Company, to indicate what is the practice of 
the Reynolds Metals Company in connection with 
the use of its dies which are made to extrude ex- 
trusions for one company in using those dies for 
another customer. And I am asking him not what 
is the custom and usage in the trade but what is 
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the practice of the Reynolds Metals Company to 
rebut the testimony that has been put in by plain- 
tiff. 

Mr. Mahoney: There has been no foundation 
laid by the plaintiff to show that we knew anything 
about the internal practice of the defendant what- 
soever. 

The Court: Sustained. 

Mr. Duque: Well, your Honor, my notes indi- 
eate—and I could be wrong and probably am—but 
my notes indicate that there was testimony that has 
been adduced in this case which purports to show 
that it was the practice of the Reynolds Metals 
Company in its internal operation to only use the 
dies that it made to extruded extrusions for Corpo- 
ration A for that corporation, and to never use the 
dies to extrude extrusions for any other corpora- 
tion. 

Now, if there is no such testimony then obvi- 
ously this is irrelevant. But I was offering it to 
rebut that and to show what the practice of the 
Reynolds Metals Company is [275] and has been 
for some time with regard to the use of dies which 
it owns and upon which only a service charge is 
paid by the customer. 

That is the only purpose of it. If I am in error 
and there is no such contention or no such claim 

Mr. Mahoney: I don’t think Mr. Duque is in 
error as to the testimony, but the distinction here 
is between what was told the plaintiff by represent- 
atives of the defendant and what was the internal 
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practice of the defendant, with which the plaintiff 
could not possibly have been cognizant. 

The Court: Well, unless vou expect to show that 
it was brought home to the plaintiff in some 
way: 

Mr. Duque: Pardon me? 

The Court: It seems to me that it is self-serving 
unless you could tie it up to the plaintiff in some 
manner so as to show that this was brought home 
to the plaintiff, knowledge of this. 

Mr. Duque: We already have shown that it was 
brought home to the plaintiff, your Honor, by the 
introduction of Plaintiff’s Exhibit No. 2. 

The Court: You are relying upon the written 
statements on the reverse side of the order, are you, 


the invoice ? 

Mr. Duque: I am relying on that; but I am at- 
tempting to rebut any alleged other practice which 
may have lulled the plaintiff into a sense of secu- 
rity, or done something to [276] them. 

The Court: Well, the most that the plaintiff has 
here is the testimony, as I recall it, that a certain 
representative of the defendant told the plaintiff 
certain things with respect to what the defendant 
did with dies. Is that correct? 

Mr. Mahoney: That is correct, your Honor. 

The Court: Now, if that was a departure from 
practice, it would be immaterial unless that practice 
had been brought home to the plaintiff. And any 
practice would not rebut, would it, the statement 
made, if it was made? 
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Mr. Duque: Well, the statement obviously was 
not made by Mr. Hairston or anybody else of the 
defendant, and that’s set forth in all the affidavits. 

The Court: Very well. Then that serves as re- 
buttal to the evidence that there was such a state- 
ment made 


Mr. Mahoney: Your Honor, I will say nothing. 

The Court: but the practice would not, as 
Mr. Mahoney points out. 

Do you have something to say? 

Mr. Mahoney: I will say nothing about it. We 
will let it stand. 

The Court: Sustained. 

Q. (By Mr. Duque): Mr. Hairston, referring 
back to Exhibit No. 24, does this estimate include 
any sales expense ? A. No, sir. [277] 

Q. Are there any other costs that are omitted 
from the estimate? 

A. Yes, sir. The only costs that are included 
here are the so-called direct costs, which includes 
material and direct labor. 

@. What are the other costs that are custom- 
arily included? 

A. All overhead items, beginning with indirect 
labor; light, power, depreciation, supervision, mis- 
cellaneous supplies, payroll taxes, insurance, em- 
ployee benefits, fringe benefits. Likewise, it is nor- 
mal to apply your selling and administrative—or, 
general and administrative expenses to a produc- 
tion line. These are not indicated in this report. 

The Court: ‘‘This report’’ being exhibit 
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Mr. Duque: Exhibit 24, your Honor. 
Will your Honor bear with me for a moment? 
The Court: Yes. 
Mr. Duque: No further questions of this wit- 
ness, your Honor. 


Cross-Examination 
By Mr. Mahoney: 


Q. Mr. Hairston, have you made any estimate as 
to the probable additional costs which should be 
added to the figures which appear in Plaintiff’s 
Exhibit No. 24? [278] A. Yes, sir. I have. 

Mr. Mahoney: Mr. Duque, would you kindly 
produce those notes ? 

The Witness: Those that I just—the yellow 
sheets, Mr. Duque? 

Mr. Mahoney, they are stated in that work sheet 
as percentage of net sales, since your records do not 
permit any other basis of allocation of overhead 
and these other expenses. 

Mr. Mahoney: Your Honor, at the present time 
the question of materiality of the introduction of 
the additional figures such as overhead and selling 
costs is raised, and if your Honor desires we can 
produce the evidence on behalf of the plaintiff as to 
such figures. But we think the measure here is the 
actual cost, the actual figure which if the direct 
labor and the direct costs of raw materials, plus 
the assembly thereof, including the packaging of 
the product as it leaves the plant. 
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Now, if your Honor feels that as a matter of law 
the overhead figures should be presented to state a 
complete case on cost to the plaintiff of each door, 
then we can present these figures. And we will also 
present, without being bound thereby, the tentative 
figures arrived at by Mr. Hairston. 

The Court: Are you willing to accept these fig- 
ures, subject to check? [279] 

Mr. Mahoney: Well, your Honor 

Q. (By Mr. Mahoney): Mr. Hairston, these 
are merely estimates, aren’t they? 

A. Those based on your financial statement for 
the period of January Ist through February 28th, 
your profit and loss percentage figures, which I as- 
sume to be true and correct, as a normal basis for 
approaching it due to the fact that your records, 
your cost records do not segregate your costs in 
any way that I could compare or make any analysis 
of the cost to be allocated to that particular product. 

Mr. Mahoney: Well, you see, this is an impor- 
tant point, your Honor, because the testimony of the 
plaintiff would indicate that this product took a 
surprisingly small percentage of the entire over- 
head of the Panaview company. And as you can see 
from the total labor costs it was a relatively small 
expenditure. There was a relatively small expendi- 
ture of time and labor and relatively small space 
for production of the large number of doors. So the 
overhead figure is not necessarily to be reflected 
from the financial statement because, as Mr. Hair- 
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Q. (By Mr. Mahoney): Is it true, Mr. Hair- 
ston, in an established plant there could remain 
fixed such things as rent, lights and other factors 
such as that when a new product [281] was brought 
in and that the allocation of such fixed factors 
would not alter the fact that there had been no in- 
crease 1n these overhead figures? 

A. Ina general manner your statement is prob- 
ably correct. But normally, in bringing in a new 
product, it also requires additional tooling and 
equipment and other items that in some instances 
become fixed assets; also, probable additional super- 
vision. 

Mr. Mahoney: Then, vour Honor, J think that 
rather than accepting this estimate of the defendant 
the plaintiff should probably put on direct testi- 
mony as to the overhead situation here. 

The Court: You wish to recall Mr. Pinson for 
that purpose ? 

Mr. Mahoney: Yes. We will recall Mr. Pinson. 

The Court: Any further questions of Mr. Hair- 
ston? 

Mr. Mahoney: One moment, your Honor. 

Q. (By Mr. Mahoney): Mr. Hairston, refer- 
ring to page 4, lines 13 to 23, of your affidavit 
A. J am sorry. I can’t find it quickly here. 

Mr. Mahoney: Don’t hurrv yourself. 

The Court: Mr. Clerk, will you assist the wit- 
ness? 

(Whereupon, the document was handed to 
witness. ) 
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Q. (By Mr. Mahoney): It’s page 4, lines 18 
to 23. 

A. What page was that, Mr. Mahoney? [282] 

Q. Beginning on page 4, lines 13 to—well, lines 
between 12 and 13 and between 22 and 23. 

is Yes, sir. 

Q. Now, in this paragraph you state, 

‘c* * * it is not true that extrusions were diverted 
by us * * *” 

And by ‘‘us,’’ I presume you mean the extrusion 
department of the Reynolds Metals Company. Is 
that correct? A. Yes. 

Q. ‘‘* * * to Windsor Supply, Ine., or any other 
competitor of plaintiff.”’ 

On what do you base that statement? 

A. On the records in my location. 

Q. Do you have those records with you? 

A. Yes, sir. I have a considerable number here 
that I believe I can substantiate that statement. 

Q. Were you supplying Windsor and Panaview 
at the same time with these extrusions? 

A. In effect, yes. We were supplying the parts. 
We were supplying the parts division, who, in turn, 
were supplying Windsor 

Q. In other words, as an internal operation, the 
extrusions went from the extrusion department to 
the parts division for Windsor 

A. Yes, sir. [283] 

Q. and the extrusions went out directly 
from the extrusion department to Panaview for 
Panaview, is that correct? A. Yes, sir. 
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Q. Now, how do you explain then that during 
the period extended generally from the initiation 
of the sales and shipment of extrusions by Reynolds 
to Panaview there were numerous times when in- 
complete orders were sent, incomplete to such an 
extent that complete doors could not be shipped in 
KD condition by Panaview? 

A. To answer vour question, sir, I will have to 
give a little explanation of my system and try to 
make it as briefly as possible. It is generally con- 
tained in my affidavit here. But immediately upon 
scheduling an order on an item to be produced in 
our plant, we produce a master lot ticket which 
identifies that product with the customer order item. 
Once that product or material is assigned to that 
lot ticket it must follow through our normal opera- 
tions as laid out on the lot ticket until it is ulti- 
mately completed and shipped to the customer. It is 
virtually impossible for us to cross-supply once the 
product is going through the plant. And if it was 
cross-supplied it would have to be noted on our 
document that we use to attempt to control produc- 
tion in our plant. We have approximately 8,000 
products going through our mill at any one time. 
We are on a job lot cost [284] system, or job lot 
system, and we process materials by batches and in 
order to maintain any control at all we must keep 
those batches together. 

Q. Then would you say that by the acceptance 
of orders from Windsor Supply Company and the 


vs. Reynolds Metals Co. 353 


(Testimony of James M. Hairston.) 
fact they had a prior lot ticket on them the orders 
for Panaview were necessarily delayed ? 

A. No, sir. 

Q. In other words, if there were an order for 
Windsor Supply Company in the plant and it was 
being processed, you would immediately remove that 
order from process and put the Panaview order 
through ? 

A. I am sorry. I don’t believe you understand 
our operation, sir. That would not affect the timing 
or the delivery schedule of any other order or item 
in our plant. We can’t simply remove an item from 
the schedule and 

Q. If you can’t remove the prior Windsor order 
from the schedule, if it is being run through the 
plant, then that means that the Windsor order has 
to be completed before the Panaview, the produc- 
tion on the Panaview order is initiated ? 

A. That is not exactly true, either. 

@. Is it true in part? 

A. Yes, I am sure that that could happen. 

Q. In what respect is it not true? [285] 

A. Well, a product such as these that we are 
speaking of must go through about five different 
operations. Some of it is timed by the nature of the 
operation requiring a certain amount of time. It 
does not mean, however, that the two particular— 
assuming we have an order for a die section from 
Windsor and a section from Panaview, we have 
more than one machine which would handle that 


one order. We have a multiple grouping of equip- 
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ment through which either of these sections or 
orders could be processed, either simultaneously or 
in consecutive order or whatever way they happen 
to hit in the mill schedule. 

Q. In other words, though, it could happen, 
using your own phraseology in a situation, that an 
order for Panaview could be delayed because of the 
fact that an order for Windsor was already in the 
plant ? 

Mr. Duque: I object to that as being purely 
hypothetical. 

The Court: It is arguinentative. 

Q. (By Mr. Mahoney): You have previously 
stated that it was partly true that an order for 
Panaview could be delayed by the fact of the lot 
ticket situation on the passage of orders through 
the plant. Is that correct? 

A. Yes, only under some very limited circum- 
stances. 

The Court: Do you have more than one set of 
these extrusion dies? [286] 

The Witness: Yes, sir. 

The Court: That were built for Panaview ? 

The Witness: In this particular case we do, sir. 

The Court: You had more than one set of them? 

The Witness: Yes. Except for two of their dies, 
or sections, we have duplicated each of them. And 
in some instances more than two. 

Q. (By Mr. Mahoney): These bear Pana- 
view’s die numbers ? 
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A. They bear a die number that is the same as 
the Panaview, yes. 

Q. So there is no distinction whatsoever between 
these sets of dies, as to die number, which originally 
appeared on the Panaview order? 

The Court: The reason I asked the question if 
there were only one set of dies is that I should as- 
sume that they were being used on one order, if that 
were so, they couldn’t be at the same time used on 
another order. But if you had more than one set 
of dies, would there be any reason why the order of 
one customer would delay the other? 

The Witness: None whatsoever. And in addition, 
in our normal method of operation, if we can group 
orders for processing where one of our major ex- 
penses is setting up the die in the press—it requires 
approximately an hour’s time, which is a eritical 
operation, and if there is any possible way of group- 
ing orders it would act to their [287] benefit. We 
would try to run as many pounds through that par- 
ticular die as it was possible to do. 

Q. (By Mr. Mahoney): Can you explain then 
how during the time Reynolds Metals Company 
was selling extrusions or shipping extrusions to its 
parts division for further work and shipping ex- 
trusions to Panaview, it was necessary for Reynolds 
Metals Company to ship incomplete orders? 

A. Yes, sir. That seems to be one of the plagues 
of the extrusion industry. Our promise date per- 
formance in our plant, up until last month, has been 
60 per cent meeting the original promised date. 
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Now, there are many reasons that cause that. Fail- 
ure of the product somewhere through its process- 
ing. Maybe it’s processed all through down to the 
final inspection and we find that it doesn’t meet 
physical test requirements or other tolerances that 
are specified. In that instance the material has to 
be scrapped and we have to start over. It is a re- 
erettable thing, but it is normal. 

Q. Now, when you say in your affidavit, ‘** * * it 
is not true that extrusions were diverted by us to 
Windsor Supply Company, Inc., * * *’’ what do you 
mean? 

A. Well, I assume that the ‘‘diversion”’ or at 
least my implication of ‘‘diversion’’ means that any 
instance where we may have had in the mill mate- 
rial being processed against a Panaview order and 
then for some reason diverted—taken [288] from a 
particular lot and assigned to the Reynolds Metals 
Company for Windsor. 

Q. Do you know of your own knowledge 
whether, at the time Panaview was receiving in- 
complete shipments, Windsor was recelving com- 
plete shipments of extrusions from the parts divi- 
sion? 

A. That is a difficult question to answer di- 
rectly. I would have to make a certain assumption, 
based on our normal operation, that they were suf- 
fering shortages as any other 

Q. But you don’t know they were suffering 
shortages. 

A. Yes. I think I can indicate or show that 
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from the shipping records against the parts divi- 
sion, or the material ordered from Windsor, that 
it was being shipped in generally the same quanti- 
ties or percentages of the original order as was 
Panaview. The items were not being shipped com- 
plete at the day or week promised. There were mul- 
tiple shipments against cach item. And from that 
I can only point out that that indicates a nor- 
mal 

Q. Well, do you know whether when a shipment 
was shipped to Panaview and during the same pe- 
riod a shipment was shipped to Windsor that there 
wasn’t present in a Windsor order extrusions which 
were lacking from the Panaview order, thus ren- 
dering the Panaview order incomplete ? 

A. It is entirely possible that would be so. I 
point out again that we have some 8,000 products 
going through the [289] mill, and we may have 
five or six of the identical product in the shipping 
department being shipped to different customers. 
We make no effort to try, or to say, ‘‘We will take 
from this customer and let him go completely with- 
out so we can fill this order.’’ We ship them as the 
master lot ticket mdicates that order is to be 
shipped. All of our case tickets are prepared with 
that information on it. 

Mr. Mahoney: That will be all. 

Mr. Duque: No redirect examination. 

The Court: You may step down, Mr. Hairston. 


(Witness excused.) 
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Mr. Duque: Mr. Gunderson, will you take the 
stand, please, sir? 


RAYMOND GUNDERSON 
called as a witness on behalf of the defendant, being 
first sworn, was examined and testified as follows: 


The Clerk: State your name, please. 
The Witness: Raymond Gunderson. 


Direct Examination 
By Mr. Duque: 


Q. Mr. Gunderson, what is your occupation, sir? 

A. Self-employed. 

@. And were vou at one time employed by the 
—well what was your last prior employment? 

A. I was employed by the Windsor Manufac- 
turing Company ? [290] 

Q. How long were you employed by them, over 
what period of time? 

A. Approximately two years. 

Q. In what capacity? A. As president. 

Q. And in the capacity as president of the cor- 
poration did you have knowledge of its sales and 
operating problems? A, Wdid: 

Q. During that period of time was Windsor 
Manufacturing Company doing business with the 
plaintiff in this action, Panaview? 

A, Wesssn: 

Q. Will vou tell us what the nature of your busi- 
ness dealings were with Panaview during that 
period ? 


us. Reynolds Metals Co. 359 


(Testimony of Raymond Gunderson. ) 

A. The Panaview company manufactured prod- 
ucts under the Windsor Manufacturing label which 
we offered for sale to our customers. 

Q. In other words, Panaview would furnish you 
with a complete knocked-down door which you 
would buy from them and then you would put your 
label on it and sell it to your customers ? 

pe “Ves, si 

Q. Was one of your customers the W. P. Fuller 
Company ? AY “Yes, Sir. 

Q. To your knowledge, during that period of 
time was [291] W. P. Fuller a customer of the Pan- 
aview company ? mn, “Novsix 

Q. It was not? A. 

Q. Now, during this same period of time was 
your company, Windsor Manufacturing, doing 
business with the Revnolds Metals Company ? 

um No, Sir. 

Q. You at no time did any business with the 
Reynolds Metals Company ? A. No, sir. 

Q. Have you ever been connected with any or- 
ganization that did business with the Reynolds Met- 


to my knowledge. 


als Company ? A. Yes, sir. 
Q. Would you please state the name of that or- 
ganization 7 


A. I will have to qualify it just a little bit. 

Q. Please do. 

A. Prior to Windsor Manufacturing, I was em- 
ployed by Windsor Supply Company. and Windsor 
Supply Company, I believe over the vears has done 
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business with Reynolds Metals Company. So that 
would be one ease. 

After leaving Windsor Manufacturing as an em- 
ployee and becoming assistant to the man who 
owned Windsor Supply Company, I was, well, semi- 
remotely connected with their [292] operations and 
Windsor Supply Company was certainly doing busi- 
ness with the Reynolds Metals Company. 

Q. When you say you were assistant to the man 
who owned Windsor Supply Company, to whom do 
you refer? A. Mr. C. A. MeLin. 

Q. And he was the principal owner of the Wind- 
sor Supply Company and also Windsor Manufac- 
turing Company ? . That is:commect: 

Q. At any time during your employment either 
with Windsor Supply or with Windsor Manufac- 
turing Company, or as assistant to Mr. Mchin, do 
vou know of any occasion when Reynolds Metals 
Company sold to either of those corporations any 
assembled knocked-down doors ready for resale? 

“A. Nowsir. 

Q. You do not know of any such occasion? 

A. I do not. 

Q. Now, Mx. Gunderson, it has been testified 
here that at one time you and Mr. Mchin and Mr. 
Reznick, who is one of the operators of the plain- 
tiff in this case, had a conversation as, I believe it 
was Panaview’s office—no, it was in Pasadena in 
late 1954. Do you recollect being in such a meeting 
with Ma. McLin, My. Gunderson, and Mr. Reznick? 

A. late. 
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Q. Now, it has been testified here that, in sub- 
stance [293] Mr. Reznick—also present was Mr. 
Pinson, I believe, is that correct? 

A. Yes, I believe he was there. 

Q. Now, it has been testified here that Mr. Rez- 
nick told Mr. MeLin that he would have to pay their 
past due account right away. And then Mr. McLin, 
in substance, told Mr. Reznick that he didnt have 
to do business with Panaview and that he would 
take measures to protect himself. and that in two 
weeks he could have another source of supply of 
doors. 

Mr. Mahoney: Your Honor, the phraseology of 
the question does not appear to be in conformity 
with the facts. My recollection of the testimony is 
that Mr. McLin is reported to have stated that he 
had taken measures to protect himself. 

Mr. Duque: Maybe I can do it by asking the 
winess what the conversation was. 

The Court: That would be the proper way. 

I assume this is not an impeaching question for 
which a foundation was laid as to the witness. It is 
offered only to impeach him by remarks and not br 
showing a prior inconsistent statement. 

Mr. Duque: That is correct. 

The Court: Why not ask him what the conver- 
Sation was. 

Q. (By Mr. Duque): Will you tell us what took 
place at that conversation at that meeting, what was 
said by Mr. McLin and what was said by Mr. Rez- 
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nick and you and Mr. Pinson, to [294] the best of 
vour recollection. 

A. Mr. Reznick and Mr. Pinson appeared at that 
meeting with a statement which showed that Wind- 
sor Manufacturing Company owed X amount of 
dollars—it escapes me for the moment, but I believe 
it was somewhere in the neighborhood of $13,000— 
and for which they asked payment. It was Mr. Mc- 
Lin's contention that certain credits were forthcom- 
ing from the Panaview company and that until they 
had been adjudicated one way or the other I think 
he said he would not pay the bill. 

However. he did indicate that he would like to 
continue doing business with Panaview through 
Windsor Manufacturing Company on the basis 
under which they had operated in the past. And 
he did make the statement, to my recollection, that 
because of certain doubts that he had about the 
ability of that arrangement to continue he had 
taken steps to protect himself and that he had 
placed sizable orders for material which could be 
used to construct a sliding patio door; and that as 
far as he was concerned he had never particularly 
wanted to be in the sliding door business from a 
manufacturing point of view, so that if he and Mr. 
Reznick could agree on some program for the future 
he would gladly release whatever metals he had con- 
tracted for and resume the operation as it had 
previously been worked. 

Q. (By Mr. Duque): Did he at any time in 
that conversation [295] ever tell Mr. Reznick or 
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anybody else that he intended to buy knocked-down 
doors ready for the retail market from Reynolds 
Metals Company ? 

Mr. Mahoney: Your Honor, this question 1s 
leading and suggestive. 

The Court: Overruled. 

The Witness: ‘Terminology, now, I guess is im- 
portant. I think Mr. MeLin said, ‘‘We are not going 
to be put out of the sliding door business, and we 
will manufacture sliding doors.”’ 

Whether he said that he would buy extrusions 
with secondary operations performed upon them is 
something that [ cannot remember. 

Mr. Duque: That is all. No further questions. 

Pardon me, just a moment. I have one further 
question. 

Q. (By Mr. Duque): At any time that you 
were associated with Windsor Manufacturing or 
with Windsor Supply or Mr. Mchin, did Reynolds 
Metals Company ever disclose to you or to anybody 
connected with any of those organizations any of 
the designs of Panaview in connection with their 
Panador, or any other door? 

A. I can’t speak for the rest of those organiza- 
tions. I can only speak for myself. But never were 
they disclosed to me. 

Q. And so far as you know of your own know!l- 
edge never [296] to anyone else in your organiza- 
tion? A. That’s right. 

Mr. Duque: That is all, vour Honor. 
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The Court: Any ecross-examination, Mr. Ma- 
honey ? 

Mr. Mahoney: No _ cross-examination, your 
Honor. 

The Court: You may step down, Mr. Gunderson. 


(Witness excused.) 


Mr. Duque: Your Honor, may we have a short 
recess before determining whether we are going to 
rest at this time? 

The Court: Very well. We will take the morning 
recess at this time of five minutes. 


(Short recess. ) 


Mr. Duque: The defendant rests, your Honor. 

Mr. Mahoney: Your Honor, plaintiff would re- 
quest that Mr. Pinson be returned to the witness 
stand to give his testimony on the question: of over- 
head. 

The Court: This is reopening of the case in 
chief ? 

Mr. Mahoney: Reopening of the case in chief, 
vour Honor. 

The Court: Very well. You may recall Mr. Pin- 
son for further direct examination on the case in 
chief of the plaintiff. 
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LOUIS PINSON 
a witness called on behalf of the plaintiff, having 
been previously sworn, resumed the stand and tes- 
tified as follows: 


The Clerk: Just be seated. You have been 
sworn. [297] 
Direct Examination 


By Mr. Mahoney: 


Q. Mr. Pinson, do you have with you at the 
present time the records relating to other factors 
than direct cost which would constitute overhead 
allotted to the manufacturer of the Panador slid- 
ing door? 

A. Yes, sir. I have the profit and loss statement 
for this critical period—for a period within the 
eritical period. 

Q. Now, from that statement could you ascertain 
the cost of tooling? 

A. We have not separated our tooling costs for 
the Panaview, Panador and Panaview window, for 
those three products. They are all grouped as bur- 
den overhead, tooling burden for the entire opera- 
tion. 

Mr. Duque: May I mquire of the counsel, is the 
witness testifying from a profit and loss statement 2 
If so, may I see it before he testifies ? 

Mr. Mahoney: What we are trying to ascertain 
here is whether this particular profit and loss state- 
ment would enable him to give accurate testimony 
as to overhead before we 
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Q. (By Mr. Mahoney): Would your profit and 
loss statement then enable you to break down the 
cost of tooling on the Panador as distinguished 
from the other items? 

A. No, it would not. [298] 

Q. But do you have records available to you at 
your plant and in your offices which would enable 
you to do this? 

A. Only the most exhaustive search would en- 
able us to segregate the tooling costs of the Pana- 
dor from all of our tooling costs. 

Q. Can you estimate from your own knowledge 
what the costs of tooling for the Panador were? 

Mr. Duque: If the Court please, I object to the 
question on the grounds it calls for the conclusion 
of the witness, and is speculative. There are no rec- 
ords here. He says that he hasn’t got any records 
and that it would require an exhaustive search. So 
T would assume that his estimate would be a specu- 
lative estimate, or a guess. 

The Court: Does the profit and loss statement 
show an expense item ‘‘cost of tooling’’ or ‘‘cost 
of all tooling’’? 

The Witness: Yes, your Honor. 

The Court: Do you have an opinion, from your 
experience, as to what portion or percentage of the 
total would properly be attributable to the Panador 
tooling ? 

The Witness: Yes, your Honor. 

The Conrt: What is that opinion? 
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The Witness: I would have to derive this opin- 
ion from our 

The Court: You may explain it later. 

Let me ask you this first: In carrying on your 
accounting [299] procedures, have you in the 
past allocated a certain portion of the tooling cost 
to the Panador and to other products ? 

The Witness: The allocations to our journal? 

The Court: I mean, have you done that in the 
past? Have you sat down to see how much you 
made on the Panador operation, for example, and 
said, ‘‘We will allocate so much percentage of the 
tooling cost’’? 

The Witness: No, your Honor. 

The Court: You have never done that? 

The Witness: No. 

The Court: Now, my question is, do you have an 
opinion as to what proportion or percentage of the 
total tooling cost should properly, under normal 
businesslike and proper accounting procedures, be 
allocated to the Panador tooling? 

The Witness: Yes, your Honor, I have such an 


opinion. 

The Court: That is, to the Panador tooling cost. 
What is that? 

The Witness: My opinion is that approximately 
20 per cent of our total tooling cost as reflected— 
not in our profit and loss statement, since this state- 
ment does not cover the period at which time we 
did our main tooling—but 20 per cent of our total 
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amount of our capital investment in tooling is rep- 
resented by the Panador line. 

The Court: Well, you mean by that to say that 
in your [3800] opinion one-fifth of all the tooling 
costs are incurred in the tooling costs on the Pana- 
view door? 

The Witness: On the Panador. 

The Court: The Panador. 

The Witness: Yes, your Honor. I believe that 
would be a reasonable estimate. 

The Court: Is that your best estimate? 

The Witness: It is the best one that I can make 
under the limited time available. 

The Court: You may proceed, Mr. Mahoney. 

Q. (By Mr. Mahoney): Now, Mr. Pinson, 
when you initiated the manufacture of the Panador, 
did you acquire any new buildings to accommodate 
this operation ? A. No, we did not. 

Q. How did you handle the manufacture of the 
Panador in your already established building ? 

A. We used the Panador through the same flow 
lines that our Panaview door followed. In other 
words, it occupied the same physical space within 
our plant. And when there wasn’t sufficient ‘‘down’’ 
time of our machines during the daytime to accom- 
modate the full number of Panadors we wished to 
run, we set up a second shift. 

Q. Now, what about your percentage of sales 
expenses on the Panador? 

A. Our sales expense for the Panador line was 
very [801] minimal. Our principal customer 
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The Court: What proportion, what percentage 
of the total sales expense. Is that what you want? 

Mr. Mahoney: That is correct. 

The Court: Just ask him that. I will permit him 
to answer that. 

Q. (By Mr. Mahoney): What percentage of 
the total sales expense which was incurred by Pana- 
view was attributable to the Panador? Can you de- 
termine that from the profit and loss statement? 

A. Again, let me point out to your Honor that it 
would be difficult to 

The Court: I understand it is difficult. Do you 
have an opinion? 

The Witness: Yes, I do. 

The Court: What is that opinion? 

The Witness: My opinion is that it would repre- 
sent approximately 10 to 15 per cent of our sales 
expense. 

The Court: Of the total? 

The Witness: Of the total sales expense. 

The Court: I want to be clear. By that I under- 
stand you to say that it is your opinion that of the 
total sales expense incurred by the plaintiff 15 cents 
on the dollar would be incurred in promotion of 
sales of the Panador? 

The Witness: That is true, your Honor. [302] 

Mr. Mahoney: Excuse me a minute. 

The Witness: May I amend that last answer 
just for the purpose of clarification? Naturally our 
sales expenses and all of our overhead burden ex- 
penses are much higher on the first group of doors 
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we produee, or the smaller number of doors we pro- 
duce. We have a total, approximately, of 6,000 
doors produced during this particular period under 
discussion, and naturally these expense figures must 
be higher for the first group of doors and would 
be considerably lower, perhaps, for the last group 
of doors. I tried to strike an average figure for the 
entire 6,000 units. 

The Court: Is the profit and loss statement upon 
which the witness bases his estimate in evidence? 

Mr. Mahoney: We are going to attempt to put 
it in, your Honor. 

Would you please mark this for identification as 
Plaintiff’s Exhibit No. 26? 


(The exhibit referred to was marked Plain- 
tiff’s Exhibit 26 for identification.) 


Q. (By Mr. Mahoney): I show you Plaintiff’s 
Exhibit No. 26 for identification, which includes a 
statement of assets and liabilities, and a profit and 
loss statement from the date of January 1, 1955, 
to February 28, 1955, of the Panaview Door & Win- 
dow Co., and ask you if you are familiar with that, 
with Plaintiff's Exhibit No. 26 for identifica- 
tion? [803] 

A. Yes, Iam. I am familiar with it. 

@. Now, from the figures which are set forth in 
the profit and loss statement, can you derive, on the 
basis of your opinion as to percentage, the approxi- 
mate overhead on the Panador sales? 

Mr. Duque: If the witness is to testify from this 
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document, may I examine him on voir dire as to 
who made it and what it is? 

The Court: Is there any question about the au- 
thenticity ? 

Mr. Duque: I don’t know, your Honor. I don’t 
know whether it was made by Panaview or by a 
certified public accountant or by an outside account- 
ant. If it was made by Panaview it is obviously a 
self-serving document. 

The Court: You may examine him on voir dire. 

Mr. Duque: Mr. Pinson, the document that you 
hold in your hand, Exhibit 27 for identification—— 

The Court: That is No. 26. 

Mr. Duque: I beg your pardon. Exhibit No. 26 
for identification. Could you tell us by whom that 
was made? 

The Witness: Yes, sir. This was made by—this 
document came out just at the time we were chang- 
ing our auditors. This was either the last document 
made by our previous auditor, Mr. Henry Serlin, 
S-e-r-l-in, a CPA of Los Angeles, or it was the 
first statement prepared for us by Mr. Harry Isen- 
berg of David Belinkoff & Associates, Los An- 
geles. [804] 

Mr. Duque: Thank you, your Honor. 

Mr. Mahoney: Will the reporter please read the 
question previously directed to the witness? 


(Question read.) 


The Court: That is just a mathematical opera- 
tion, isn’t it? 
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Mr. Mahoney: Yes, your Honor. 

The Court: It would be 15 per cent of the total 
sales cost shown on the profit and Joss statement, 
would it not? 

Mr. Mahonev: That is correct. 

The Witness: That is exactly the way I wonld 
approach it, your Honor. 

The Court: Well, let the lawyers do the arith- 
metic. Or, vou can do it for them later on. 

Mr. Mahoney: Your Honor, I now offer in evi- 
dence Plaintiff’s Exhibit No. 26 for identification. 

Mr. Duque: To which we object, your Honor, on 
the grounds that it is incompetent, irrelevant and 
immaterial; doesn’t tend to prove any of the issues 
in this case, and no proper foundation has been 
laid. And it does not in any way prove the element 
of damages in this case. 

The Court: Do you wish the accountant brought 
here? 

Mr. Duque: Pardon me? 

The Court: Do you wish the accountant brought 
here to say it was prepared by him? [805] 

Mr. Duque: J don’t mean that. 

The Court: What foundation are you object- 
ing to? 

Mr. Duque: That is a statement, your Honor, of 
two months only. It is not a statement of the entire 
period. 

The Court: That goes to its weight, doesn’t it? 

Mz. Duque: I suppose it would, ves. 
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The Court: If there is no objection to the au- 
thenticity or 

Mr. Duque: I do not object to that. 

The Court: Very well. The objection will be 
overruled. Exhibit No. 26 for identification is re- 
ceived in evidence. 


(The exhibit referred to was marked Plain- 
tiff’s Exhibit 26 and received in evidence.) 


Mr. Mahoney: Your Honor, we are faced here 
with the problem of evidently having to produce 
these voluminous records once again that Mr. Pin- 
son has referred to, and, as on the question of the 
cost, the direct cost of producing the Panador, the 
summary prepared by Mr. Pinson was received in 
evidence, and this also poses the question as to 
whether, in order to carry the burden of proving 
our overhead and to satisfy defendant in this re- 
gard, we must produce all of our records in the pe- 
riod extending from September, or August, 1954, 
to and including the present time. 

The Court: Well, Exhibits 24 and 25 have gone 
in without objection, have they not? [3806] 

Mr. Mahoney: Those show sales—— 

The Court: Exhibit 24 shows production costs 
and Exhibit 25 the sales summary. 

Mr. Mahoney: And Exhibit 26 shows the per- 
centage of overhead attributable to those sales in 
a specific period, and could be prorated through 
the entire period. 
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The Court: Don’t you have a statement showing 
your profit and loss covering the period in question ? 

Q. (By Mr. Mahoney): Do you have a state- 
ment showing the profit and loss for the entire pe- 
riod extending from August, 1954, to and including 
the present time in your records? 

A. We have a statment ending June 30, 1955; 
from January 1, 1955. I can’t recall from my mem- 
ory whether I have broken up the 1954 statement 
to extend from the particular date in August 
through December 31st. 

The Court: Can vou do so? 

The Witness: Not within reasonable limits, un- 
less I should happen to have one. In other words, 
I couldn’t make one. If I have such a statement in 
my possession in my records, I could produce it, 
ves. 

The Court: Do you have it with vou here in 
court? 

The Witness: No, I do not. 

Mr. Mahoney: Could you obtain that record be- 
fore this afternoon, the January to June profit and 
loss statement ? 

The Witness: Yes. [307] 

Q. (By Mr. Mahoney): Could you produce the 
January to December, 1954, profit and loss state- 
ment? A. The 1954—the entire year? 

Q. The entire year. A. Yes. 

Q. Mr. Pinson, is it your opinion that the 
amount of tooling which was purchased, as distin- 
guished from machines, Panaview for the Panador 
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project was a large or small amount of tooling in 
dollar value? 

A. JI am sorry. I don't quite get the question. 

Q. Was the amount of tooling purchased by 
Panaview for production of the Panador in dollar 
volume a large or small amount of tooling? 

A. It was.a relatively small amount of tooling 
in dollar volume. 

Q. And was this tooling adapted for use on the 
machines and other equipment such as fixtures 
which were already in possession of Panaview ? 

A. That is true. 

Q. And which were utilized on the other prod- 
ucts of Panaview? A. That is true. 

Q. So that did you then have to make any sig- 
nificant capital investment in machines for Panador 
Manufacturing ? A. No. we did not. [308] 

Q. And your tooling costs were relatively low? 

A. The tooling costs were relatively low. 

Q. What is your opinion as to the sum total of 
those tooling costs? 

A. I’d rather not give the dollar figure. 

Q. What was the range? Low in the four fig- 
ures, or high? A. Low in four figures. 

Q. Now, on your sales to Windsor Manufac- 
turing Company. were there any significant sales 
costs involved in there? 

A. There were virtually no sales costs involved 
with the Panador because we had already estab- 
lished modus operandi with the Panaview and 
merely carried that on. 
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Q. Now, when you initiated your sales directly 
to distributors were these the same distributors 
which had already been established for the other 
products of Panaview? 

A. Yes. Our regular distributors carried our ad- 
ditional Panador line, and we did not add any spe- 
cial distributors to carry this line. 

Q. Was there considerable initial or continuous 
sales expense therefor allotted to the sales of the 
Panador directly to your own distributors? 

A. There was almost no sales expense allotted 
to Panador, either in this respect or any other. 

Q. Did you maintain the same office force in 
the [809] offices of Panaview as you did after you 
started manufacturing Panador as you did before? 

AeeSwsir 

Q. What is your opinion as to the increase in 
overhead which you would have encountered if you 
had had the opportunity of manufacturing 5,000 
more Panadors in the period extending between 
November, 1955, and up to the present time? 

The Court: November, 1955? 

Mr. Mahoney: 1954 to the present time. 

Mr. Duque: ‘To which we object, your Honor, on 
the grounds that it is conjectural and speculative. 

The Court: Where does the 5,000 figure come 
from? 

Mr. Mahoney: The 5,000 figure is the stipulated 
figure of component parts for the doors which were 
shipped by Reynolds to Windsor. 

The Court: You are asking the witness to as- 
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sume that, that plaintiff had manufactured those 
doors during the specified period stated, Novem- 
ber, 1954, to date? 

Mr. Mahoney: ‘That is correct. 

The Court: What is your question, his opinion 
as to what? 

Mr. Mahoney: My question is directed to 
whether there would have been a substantial in- 
erease in overhead, in the opinion of the witness, 
if they had manufactured these additional 
doors. [310] 

The Court: I don’t know what you mean by 
“‘substantial.”’ 

Q. (By Mr. Mahoney): Would there have been 
an increase? 

Mr. Duque: ‘To which question I still object on 
the grounds that it is speculative. There is no evi- 
dence that they could have manufactured an addi- 
tional 5,000 doors. 

Mr. Mahoney: Mr. Pinson has previously testi- 
fied that they had the facilities for the manufac- 
ture of such an additional number of doors. 

Mr. Duque: I don’t recollect any such testimony. 

The Court: I don’t recall it, either. 

Could you have, during the period from 1954 to 
the present time, could the plaintiff have manufac- 
tured, or did the plaintiff have the facilities to man- 
ufacture 5,000 additional Panadors? 

The Witness: Yes, your Honor. 

The Court: Do you have an opinion as to what, 
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if any, inerease in overhead would have been in- 
curred 

The Witness: Yes. 

The Court: if the plaintiff manufactured 
5,000 Panadors during the period November, 1954, 
to date? 

The Witness: J have an opinion. 

The Court: What is that opinion? 

The Witness: My opinion is that the increase 
in overhead would have been almost negligible. 

The Court: Give us a_ percentage or an 
amount. [311] 

The Witness: Less than two per cent, your 
Honor. I am talking there in terms only of addi- 
tional electricity and minor items there. 

The Court: Would you say one and one-half 
per cent, or one and three-fifths per cent? 

The Witness: I would say in the neighborhood 
of two per cent. 

The Court: There has to be a definite opinion. 

The Witness: I have. 

The Court: We can’t compute something when 
you say ‘‘about.’’ 

The Witness: My opinion then is that two per 
cent would be aproximately our overhead. 

The Court: Would that be it? 

The Witness: Yes. 

The Court: You see, you can’t multiply approx- 
imately something by something, can you? 

The Witness: Not very well, your Honor. 

Mr. Mahoney: May we release Mr. Pinson, sub- 
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ject to recall to present in evidence the profit and 
loss statements which he has indicated can be ob- 
tained by him prior to the initiation of the after- 
noon session after the noon recess ? 

The Court: Do you wish to cross-examine him 
on his testimony up to now? 

Mr. Duque: I probably will after he gets 
through. [312] 

Mr. Mahoney: Do you wish to proceed now or 
wait until we produce those additional statements ? 

Mr. Duque: If he is going to put some more 
statements in, I would certainly like to have those 
to look at. In the first place, I understand that you 
are going to attempt to mtroduce the complete 
1954 statement, to which I am going to object on 
the grounds it doesn’t cover any issue in this cage. 
Your costs, and everything else, could have gone up 
and down and all over the place during that period 
of time. 

The Court: What do you deem to be the period. 
You just objected because the other period wasn’t 
broad enough. What period do you wish covered 2 

Mr. Duque: Irom the end of 1954 through 

The Court: You mean as of December 31, 1954? 

Mr. Duque: Yes. 

The Court: Then the first six months of 1955 
would cover it, wouldn’t it? 

Mr. Duque: Yes. 

Q. (By Mr. Mahoney): Mr. Pinson, ean you 
produce such a statement? A. Yes. 

Q. Will you, upon leaving the stand, go to your 
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offices and obtain that statement? A. Yes. 

Mr. Mahoney: Very well, you are released, sub- 
ject to [313] recall. 

The Court: Just a moment. Do you have any 
other rebuttal ? 

Mr. Mahoney: Yes, I do. I have Mr. Grossman 
in rebuttal to the testimony of Mr. Meyer. 

The Court: Very well. Mr. Pinson, you may be 
excused, and return at 2:00 o’clock with the re- 
quested documents. 


(Witness excused.) 


The Court: You may recall Mr. Grossman in re- 
buttal. 
ABRAHAM GROSSMAN 
ealled as a witness by the plaintiff in rebuttal, hav- 
ing been previously sworn, resumed the stand and 
testified further as follows: 


Direct Examination 
By Mr. Mahoney: 


Q. I show you Plaintiff’s Exhibit No. 6 and 
Plaintiff’s Exhibit No. 8; Plaintiff’s Exhibit 6 being 
the original of your drawing presented by you to 
the Reynolds Metals Company, and Plaintiff’s Ex- 
hibit 8 consisting of a sheaf of die prints submitted 
to you for your review by the Reynolds Metals 
Company. 

Mr. Grossman, when you have previously testified 
that you placed on the drawing, Plaintiff’s Exhibit 
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No. 6, the dimensions which are shown thereupon, 
ean you, explain why you did not place upon that 
drawing the tolerances which are found in such ex- 
hibits included in Exhibit 8 as the 5X [814] draw- 
ing—is that correct? A, 4X. 

Q. 4X drawing. 

A. The reason no tolerances were noted on my 
drawings is that all dimensions of a tolerance is 
given by the aluminum company as a commercial 
tolerance, and they are not noted on the drawings 
sent in for approval for the processing of a die, and 
so forth. But it is understood that if dies are or- 
dered, or material through those dies is ordered 
with commercial tolerances that all of the dimen- 
sions, according to a certain formula for angles or 
solid dimensions of any particular dimension, all 
earry that commercial tolerance. 

Now, unless there is a special notation, all of the 
commercial tolerances being equally divided between 
the plus and minus side, but if there is a special 
notice it means that the same commercial tolerances 
are unequally divided by the approval of the cus- 
tomer. 

Now, is this, In your experience, the standard 
practice in the aluminum industry as a whole? 

Mr. Duque: I object on the grounds that I 
thought we were not going into standard practices 
and customs in the aluminum industry. 

Mr. Mahoney: ‘The custom and usage which 
were stipulated as being removed from the issues in 
this case were, Mr. Duque, [315] custom and usage 
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where the defendant's custom and usage defenses 
on the contract and the practice of the contraet—— 

Mr. Duque: J was under the impression it was 
plaintiff that pleaded in his complaint the custom 
and usage and breach thereof. 

The Court: This is an auxiliary issue that has 
risen, and not an issue raised in the pleadings at 
all. 

Mr. Mahoney: This phase is not raised in the 
pleadings. It is true, as Mr. Duque states, that 
there was a pleading as to custom and usage in re- 
gard to the handling of confidential disclosures. 

The Court: I would assume that in any produc- 
tion such as this, unless it Is precision machine 
work, that there were tolerances. Is there anv issue 
as to that? 

Mr. Duque: I don’t believe so, your Honor. 

The Court: J suppose that in anything that the 
defendant manufactures the defendant insists that 
it be allowed certain tolerances in the production of 
it, unless, as I say, it is precision machine work. 

Mr. Duque: I would imagine so, not being a 
tooling engineer. 

Mr. Mahoney: Your Honor will then take judi- 
cial notice of the fact that in any extrusion process 
or any manufacturing process it is customary on 
the part of the designer of the product to allow 
to the supplier a certain freedom as regards [316] 
tolerances so that the product may be fit within its 
production schedule and production practice? 

The Court: Unless there is some issue as to it. 
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Mr. Duque: I would assume that to be correct, 
your Honor. I don’t know if it is a matter of judi- 
cial notice or not. 

The Court: Well, if it is a matter of common 
knowledge in the industry it is a matter of judicial 
notice, then the Court can have judicial knowledge. 
So I will leave it to you gentlemen to give me the 
judicial knowledge on the subject. 

Mr. Mahoney: I have attempted to present by 
the testimony of Mr. Grossman the judicial knowl- 
edge that these tolerances are customarily applied to 
the parts after the original dimensions are submit- 
ted. Mr. Meyer testified that these tolerances had 
been apphed by way of answer to whether anything 
had been added to the disclosures of the plaintiff 
here. And our purpose is to show that what was 
added was customary and not significant, and that 
the disclosures, as originally presented, were the 
heart of the matter. 

Mr. Duque: Well, your Honor, whatever ques- 
tions he wishes to ask Mr. Grossman, I am not 
going to interpose any objection. I will put Mr. 
Meyer on and we will get the thing straightened out 
as much as we can. 

Q. (By Mr. Mahoney): Mr. Grossman, Mr. 
Meyer testified as to the redesign of the weather- 
stripping of the extrusion [317] which held the 
weatherstripping 

The Court: Before you leave this other subject, 
has this witness answered your question as to what 
was customary ? 
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Mr. Mahoney: Will you read back the question, 
please ? 

The Court: I suggest you rephrase it. 

Q. (By Mr. Mahoney): Mr. Grossman, in your 
dealings with the suppliers of aluminum extrusions, 
when you submit a dimension drawing to the sup- 
plier, such as the drawing Plaintiff’s Exhibit 6, is it 
not customary for the supplier to add to the figures 
of the drawing and the die prints returned to you 
for review, certain commercial tolerances which fa- 
cilitate the manufacture of the part for your ac- 
count? 

A. Itis when the commercial tolerance does not 
balance equally to the plus or minus side, there is 
no notation except possibly at the bottom of the 
sheet, but not on the drawing directly. But if there 
is a special commercial tolerance or the tolerance is 
still within the commercial limitations, but it is 
unequally divided between the plus and minus side, 
there is a special notation, with agreement to the 
customer, for that particular part to fit. 

The Court: Were there any parts in this design 
you made for this door, which did not permit any 
tolerances in the function of it? 

The Witness: No. [318] 

Q. (By Mr. Mahoney): Mr. Grossman, Mr. 
Meyer has testified to the fact that there was a re- 
design of the extrusion which held the weather- 
stripping, and I believe that extrusion is shown in 
part No. 5X, and on drawing No. L-8439, which is 
incorporated in Plaintiff’s Exhibit No. 8. Mr. Meyer 
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also testified that it was upon his suggestion to you 
that the redesign of that extrusion took place. Is 
that true? A. No, it is not. 

Q. Did you ever submit to Mr. Meyer with the 
first drawing of the extrusion any weatherstripping 
by which he could determine whether the weather- 
stripping would fit in the extrusion properly or not? 

A. I did not. 

Q. In your opinion could he have determined, 
without the weatherstripping, whether the extrusion 
would have functioned to retain the weatherstrip- 
ping? 

A. No. Our first drawing didn’t indicate there 
would be weatherstripping in that particular re- 
ceptacle. The thought was to have the part designed, 
the part produced from the die and weatherstrip- 
ping constructed to fit the part afterwards. 

Q. Can you explain how the change took place 
in part No. 5X? 

A. Yes. The original 5X provided a receptacle 
for [319] weatherstripping that we were going to 
have made especially to fit that receptacle. And 
after talking with the weatherstripping people they 
assured us they could give us a better deal and a 
more economical deal by using one of their stock 
parts, which necessitated a different receptacle de- 
signed to receive that weatherstripping in that same 
part. So that the part that was redesigned was that 
particular portion that was used as a receptacle for 
that weatherstripping. And drawings of that part, 
in addition to the changed drawings that we went to 
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receive that part, were sent to the Reynolds Metals 
Company for revision at that time. 

Q. And did vou submit this redesign to the 
Reynolds Metals Company solely upon your initia- 
tive? A. Yes. 

Q. Now, Mr. Grossman, consulting the various 
cross-sectional part drawings in Plaintiff’s Exhibit 
6, and considering the dimensions thereof, to your 
knowledge is there any part shown there which, if 
manufactured to those dimensions without commer- 
cial tolerances but exactly as shown, would not fit 
one within the other as intended ? 

A. They would all fit if made as drawn. 

Q. And, therefore, would you say in your opin- 
ion, and in accordance with your experience as to 
the practice of extruders, that the addition of com- 
mercial tolerances was solely to permit the manu- 
facturer of extrusions to supply [820] extrusions 
which would fit together in—and allowing in die 
qualities and other manufacturing procedures? 

Mr. Duque: I object to the question on the 
grounds that it is leading and suggestive, and unin- 
telligible. 

The Court: Sustained. 

We will take the noon recess. You may reframe it. 

We will recess until 2:00 o’clock. 


(Whereupon, a recess was taken until 2:00 
o’clock p.m. of the same day.) [321] 
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The Court: Are there any ex parte matters? 

The Clerk: No, your Honor. 

The Court: You may proceed with the case on 
trial. 

ABRAHAM GROSSMAN 

a witness called by the plaintiff in rebuttal, having 
been previously sworn, resumed the stand and tes- 
tified further as follows: 


Direct Examination 
(Continued ) 
By Mr. Mahoney: 


Q. Mr. Grossman, after you had presented the 
first drawing showing the extrusions with a recep- 
tacle for the weatherstripping to the Reynolds 
Metals Company, what took place? 

A. Well, I received a call from Mr. Meyer stat- 
ing that he would like to come over to see us to talk . 
about it. And he did. 

@. And why did he say he had come? 

A. Well, on the telephone, I don’t recall the rea- 
son. But when he came, he said that there were 
certain simplifications that he thought could be 
accomplished; if the receptacle were to remain in 
the same position relative to its purpose in weather- 
stripping the track, that would simplify the die 
construction. And after looking over the drawings, 
I said that if the relative position of that weather- 
stripping [822] were still to take place, I would 
suggest several different methods by which the re- 
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ceptacle could be simplified, and I, in order to save 
time, because that die was the last of the dies in 
view of that initial change to be made, I in free- 
hand drew a number of possibilities that he could 
choose from, still maintaining the over-all purpose 
of the relationship of the weatherstripping to the 
track. And it was one of these suggestions that was 
presented to me finally in a redrawn form by Reyn- 
olds that I okayed for the final production of that 
die. 

Q@. Mr. Grossman, you testified this conference 
with Mr. Meyer took place after the first drawing. 
Did you-—— 

A. Well, this was after the second drawing. Ex- 
cuse me. The first drawing was Exhibit 6. Then an- 
other drawing was sent to Reynolds, and it was 
after the second drawing was sent that this confer- 
ence took place. 

Q. And with the modifications which you made 
in the second drawing did they—was the product 
manufactured in accordance therewith ? 

A. No. The final drawing was made according 
to the freehand revisions that I made for Mr. 
Meyer when he came to see us. 

@. You made these freehand sketches while Mr. 
Meyer was there? 

A. Yes, right in the drafting room of our com- 
pany. [323] 

Q. Did he make any suggestions as to the form 
which the extrusions should take? 

A. He might have had some discussion with me 
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on my suggestions, but I don’t recall] that he made 
any that contributed to my final decision for the 
form. 

Mr. Mahoney: ‘That will be all. Your witness, 
Mr. Duque. 

Cross-Examination 

By Mr. Duque: 


Q. Mr. Grossman, I understood your testimony 
before the luncheon recess to be that there was 
never any weatherstripping drawings submitted. Is 
that right? 

A. Oh, I did not say that at all. I said the op- 
posite, that there were weatherstripping drawings 
submitted. 

Q. Submitted by whom to whom? 

A. By me to Reynolds. 

Q. Did you discuss this matter with your coun- 
sel after I had shown him all of the Reynolds’ mat- 
ters at the recess? 

A. No, I did not. We went over this thoroughly 
even before the trial took place. 

Mr. Duque: No further questions. 

The Court: You may step down, Mr. Grossman. 


(Witness excused.) 


The Court: Any further rebuttal ? 

Mr. Mahoney: No rebuttal, your Honor. I would 
like at this time to put Mr. Pinson on the stand 
on the case in [324] chief. 

The Court: You may. 
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LOUIS PINSON 
ealled as a witness by the plaintiff, having been 
previously sworn, was recalled and testified further 
as follows: 

Direct Examination 


By Mr. Mahoney: 


Q. I show you Plaintiff’s Exhibit No. 27 for 
identification, and ask vou what the title that the 
document bears is? 

A. This is a financial statement. 

The Court: Covering what period? 

The Witness: Up to July 31st in the year 1955. 

The Court: From January Ist through July 
31st, is that correct? 

The Witness: That is correct. 

Q. (By Mr. Mahoney): By whom was this 
financial statement prepared ? 

A. That was prepared by David Belinkoff. 

@. And who is David Belinkoff? 

A. They are our auditors and certified public 
accountants. 

Mr. Mahoney: I now offer Plaintiff’s Exhibit 27 
for identification in evidence. 

The Court: Is there any objection? [325] 

Mr. Duque: No objection, vour Honor. 

The Court: It may be received in evidence. 


(The exhibit referred to was marked Plain- 
tiff’s Exhibit 27 and received in evidence.) 


Mr. Mahoney: Your witness, Mr. Duque. 
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Cross-Examination 
By Mr. Duque: 


Q. Is this last exhibit that you identified a cer- 
tified audit or just an audit that is taken from the 
books of the Panaview company ? 

A. This audit is taken from the books. Our last 
certified audit was as of May 31st. So we have a 
two-month period since the last certified audit. 

Q. The answer to my question then is that this 
is not a certified audit, is that right? 

A. That is true. 

Mr. Duque: Thank you. No further questions. 

The Court: Any further questions of Mr. Pin- 
son? 

Mr. Mahoney: No further questions, your 
Honor. 

The Court: You may step down. 


(Witness excused. ) 


The Court: Does the plaintiff now rest? 

Mr. Mahoney: Yes, your Honor. 

The Court: Does the defendant rest? 

Mr. Duque: Your Honor, I would like to eall 
Mr. Meyer [326] in surrebuttal. 

The Court: You may. 
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O. J. MEYER, JR. 
called as a witness by the defendant in surrebuttal, 
having been previously sworn, was examimed and 
testified as follows: 


Mr. Duque: Will you please mark these for iden- 
tification ? 


(The exhibits referred to were marked De- 
fendant’s Exhibits G, H, I, J and K for iden- 
tification. ) 


Direct Examination 
By Mr. Duque: 


Q. I show you a drawing, Mr. Meyer, that has 
been marked Defendant’s Exhibit G for identifi- 
eation. Will you tell us what that drawing is, 
please ? 

A. This is the print submitted by the customer 
Panaview for purposes of making the Reynolds 
section drawings. 

Q. And is it identical to the one that you previ- 
ously looked at here that was introduced by the 
plaintiff ? 

A. Yes. This is a print made from the plaintiff’s 
tracing. 

Q. Very well. I now hand you Defendant’s Ex- 
hibit H for identification and ask you what that is? 

A. This is a print which incorporates the change 
in the weatherstriping groove on Part 5X of the 
Panador. 

Q. Who made that print? [327] 

A. I do not know. The print was submitted by 
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the customer Panaview. Who made the print, I 
don’t know. 

Q. But it was submitted to you after the original 
drawing ? A. That’s right. 

Q. How long after? Do you remember ? 

A. We were still in the process of making the 
section drawings from customer’s first print when 
a second change came through. 

Q. I now show you Defendant’s Exhibit I for 
identification. Will you tell us what that is, please, 
sir? 

A. This is a print of the Schlagel weatherstrip 
which customer used in Part No. 5X as their 
weatherstripping section, and shows the detailing 
and dimensions and tolerances that the section is 
fabricated to. 

Q. Now, will you tell us what transpired between 
the receipt by you of the second exhibit which vou 
have just identified, and the last one? 

A. The basic dimensions shown on the second 
print, which is H, showing the width of the weath- 
erstripping groove as .437 and the depth as .070, 
with no tolerances shown, was incorporated in our 
original drawing, the die number not showing an 
A suffix. T’o the depth dimension .070 was added a 
special commercial tolerance, plus 12 minus nothing, 
to facilitate the weatherstripping section. [328] 

Q. Now, I hand you Defendant’s Exhibit J for 
identification, and ask you what that document is? 

A. J isa print showing our A revision to Cus- 
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tomer 5X, which shows a further revision of the 
weatherstripping groove. 

Q. And by whom was that made? 

A. This change was made as a result of having 
received this print showing the Schlagel weather- 
stripping, which shows a basic dimension of .437 
and the width dimension of .070, plus or minus 5. 
And as we had originally made the drawings show- 
ing .070 inches, plus 12 minus nothing and the 
width dimension of .437, the weatherstripping was 
still not assembled with the section. It was at that 
point that I questioned the assembly of the weath- 
erstripping with the extruded section, and with the 
result that section 5X was revised to our A revi- 
sion, widening up the weatherstripping groove to 
facilitate the assembly of same. 

The Court: The question was, who did it? Who 
prepared Exhibit J for identification? 

The Witness: We prepared that in our office. 

Q. (By Mr. Duque): I now hand you Defend- 
ant’s Exhibit K for identification. Those are a se- 
ries of drawings which are clipped together. Will 
you tell us what they are, please? 

A. Exhibit K shows the final revisions per- 
formed on the sections for Panaview. All but Die 
10418, customer [329] section 5X, were as the ma- 
terial shipped to Panaview. On customer 5X, a cer- 
tain amount of material was shipped as against our 
die No. 10418-A. The revisions made in the weather- 
stripping group were still not sufficient to facili- 
tate assembly due to the fact that the weatherstrip- 
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ping is installed by hand and has a tendency to 
kink, and once this weatherstripping kinks it is al- 
most impossible to remove same. ‘he customer de- 
sired an easy assembly of the weatherstrip in the 
sections. The customer, in order to utilize the mate- 
rial on hand, to the best of my recollection, used a 
plastic base weatherstrip section which gave to the 
contour of the extrusion. 

The customer utilized the sections on hand using 
the plastic weatherstrip. It was desired at that time 
to further revise the weatherstripping groove so as 
to facilitate a loose slip fit of the weatherstrip that 
should it drop through it would be possible to dis- 
tort the shape of the weatherstrip so that it would 
be held in place within the extrusion. Because at 
that same time there was a question raised as to the 
binding effect of the two weatherstrip sections upon 
the top row, that when a door is moved in one di- 
rection the fibers of the weatherstrip had a ten- 
dency to trail, and when that direction was reversed, 
the fibers came together and would temporarily bind 
the section. So it was decided to correct both situa- 
tions at the same time, [330] which would be to 
change the spacing of the weatherstrips relative to 
one another, and also to widen the weatherstripping 
groove to facilitate even a looser. assembly. And 
those changes were incorporated in our die drawing 
10418-B. 

Q. When you say ‘it was decided,’’ Mr. Meyer, 
what do you mean? Who was it decided by? You? 
Or Reynolds Metals engineering division ? 
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A. J made a eall to the customer, discussing the 
situation with him, and explaining how the varia- 
tion of our dimensional tolerances could affect this 
assembly, and it was out of that meeting that we 
recommended such dimensions be shown. 

Q. Was the decision made by you to make those 
changes ? 

A. The suggestion was offered to the customer 
and his decision to go along with them. 

@. But vou were the one who made the sugges- 
tions and conceived the changes that were made? 

A. The final dimensions, yes. 

@. In connection with the special tolerances that 
were determined, who determined those special tol- 
erances? Did you, at Reynolds Metals, or did Mr. 
Grossman ? 

A. In the discussion I supplied the tolerances 
from a tolerance chart and showed that they could 
be placed all on one side, without any additional 
pricing charge. 

Q. And that was your idea? [831] 

A. In this application, yes. 

Q. And you submitted it to Mr. Grossman and 
after looking it over he agreed and approved it, is 
that correct? 

A. The final dimensions and the tolerances, yes. 

Mr. Duque: That is all. 

Mr. Mahoney: No questions, vour Honor. 

Mr. Duque: May we offer in evidence the Ex- 
hibits G through K, your Honor, which have been 
identified by the witness? 
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The Court: Is there an objection? 
They may be received in evidence. 


(The exhibits referred to, marked Defend- 
ant’s Exhibits G, H, I, J, and K, were re- 
ceived in evidence.) 


The Court: Mr. Meyer, whenever a customer 
submits you a drawing with fixed dimensions, do 
you always add to it some tolerances? 

The Witness: No, sir. In some cases when sec- 
tions are submitted to us showing just plain dimen- 
sions and there is no information relative to as- 
sembly fits, we operate on the basis that that is 
what the customer wants; and not knowing that 
there is an assembly, we process the prints on that 
basis, with the understanding that commercial tol- 
erances are to apply, plus or minus so much. 

The Court: Now, these tolerances you have been 
testifying about are over and above and in addition 
to the ordinary [332] commercial tolerances, are 
they? 

The Witness: It is a rearrangement of the nor- 
mal commercial tolerances, yes. 

The Court: Are there certain normal commer- 
cial tolerances that are accepted in the trade? 

The Witness: Yes, sir. The aluminum industry 
in the aluminum association have established cer- 
tain tolerances which are considered standard. 

The Court: And those are on a chart to which 
you have referred ? 
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The Witness: That’s right. 

The Court: Now, these tolerances that you sup- 
plied for the plaintiff’s drawings, did they in every 
ease exceed the tolerances, the normal commercial 
tolerances ? 

The Witness: They did not exceed in toto. They 
were the same in toto, if you would add plus or 
minus to 


The Court: Let’s see if we mean the same 
thing. By ‘‘exceed,’’ I mean exceed in the sense 
of being greater instead of being lesser. 

The Witness: The total manufacturing allow- 
ance was actually the same, arranged in a different 
manner, to guarantee that the assemblies would 
fit together. 

The Court: All applied to one side instead of 
two sides. 

The Witness: That’s right. [833] 

The Court: In some eases. 

The Witness: Operating in opposite directions 
on mating parts. 

The Court: That is all I have. Anything fur- 
ther, gentlemen ? 

Mr. Duque: May I ask the witness one thing 
further, your Honor? 

When you say you arranged them differently, 
what do vou mean by that, Mr. Meyer? Or, what 
actually did you do? 

The Witness: Well, the standard practice, un- 
derstanding of the tolerances being on the plus or 
minus side and showing the same nominal dimen- 


vs. Reynolds Metals Co. 399 


(Testimony of O. J. Meyer, Jr.) 

sions on mating parts, if left in that manner with 
the understanding that the tolerances would vary 
plus or minus conceivably with the extrusions vary- 
ing within those tolerances, they could bind and not 
possibly be assembled together. And that is the pur- 
pose in working from a starting point and moving 
in opposite directions, to guarantee that the assem- 
bly would be positive. 

Mr. Duque: And in your opinion the rearrange- 
ment of those tolerances was the thing that made 
the door work, is that correct ? 

The Witness: They were necessary to guaran- 
tee the assembly of the respective parts. 

Mr. Duque: That is all. 

Mr. Mahoney: No questions, your Honor. [334] 

The Court: You may step down, Mr. Meyer. 

Mr. Duque: We have no further witnesses. We 
have no further evidence, your Honor. 

The Court: Does the defendant rest? 

Mr. Duque: Yes. 

The Court: Both sides rest? 

Mr. Mahoney: Yes, your Honor. 

The Court: Do you wish to argue the matter? 

Mr. Mahoney: Yes, your Honor. 

The Court: Are you ready to proceed now? 

Mr. Mahoney: Yes, your Honor. 

The Court: You may proceed. 

Mr. Mahoney: May it please the Court, the 
plaintiff here has urged three causes of action; one 
a cause of action for breach of an express contract; 
a second cause of action for a breach of confiden- 


400 Panaview Door & Window Co. 


tial relationship; and a third for unfair competi- 
tion. 

The plaintiff’s first cause of action rests upon 
the terms and conditions constituting a part of the 
acknowledgment which constitutes a part of the 
transaction entered into between the plaintiff and 
defendant when the dies from which customer part 
Nos. 1X to 9X were to be fabricated. 

Referring to Plaintiff’s Exhibit 21, we find the 
original of the acknowledgement which is to be 
found in the file of the defendant here. The ac- 
knowlegment consists of a [835] plurality of sepa- 
rate pages which have been stapled together and 
which bear in pencil handwriting the specific num- 
bers of the individual dies which are identified and 
related with the specific parts which were to be 
manufactured from those dies to the order of the 
customer. Opposite each of the die numbers is a 
designation, in a column called ‘‘Price,’’ of a sub- 
stantial sum of money. For instance, opposite 2X is 
$150; and in the handwritten order there appears 
the statement ‘‘die charge.”’ 

Now, it has been stipulated here that the plain- 
tiff has performed its contract by virtue of complete 
payment of the purchase order. And plaintiff relies 
here on the terms and conditions which appear as 
a part of this original acknowledgment, particu- 
larly paragraph 11 thereof which reads ‘‘Equip- 
ment.’’ This paragraph specifies, 


‘Any equipment (including jigs, printing 
plates or cylinders, dies and tools, ete.) which 
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Seller constructs or acquires specifically and 
solely for use on Buyer’s order shall be and 
remain Seller’s property and in Seller’s sole 
possession and control. Any charges made by 
Seller therefor shall be for the use of such 
equipment only. When Seller has not ac- 
cepted orders from Buyer for product to be 
made with such equipment for a period of one 
year, Seller may then require Buyer to give 
disposition [336] of the said equipment, and in 
the event such disposition is not given within 
thirty (30) days after such demand, Seller may 
without liability make such disposition as it 
sees fit or may store the equipment for the ac- 
count of Buyer, charging Buyer for the stor- 
age charges.’’ 


Now, defendant here has filed a supplemental 
memorandum in which it states that in its opinion 
the pertinent portion of paragraph 11 of the terms 
and conditions of defendant’s acknowledgment 
reads ‘‘as follows’’ and then there is quoted only 
the first sentence of the paragraph. 

It is plaintiff’s position here that the funda- 
mental principles of contract law would dictate that 
the entire paragraph be read to ascertain whether 
the terms of paragraph 11 are applicable to the 
dies which are listed on the front of the acknowl- 
edgment and which were ordered on a basis of the 
terms and conditions appearing on the back of the 
acknowledgment. 

Now, defendant evidently takes the position that 
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while paragraph 11 constitutes a part of the terms 
and conditions under which this transaction took 
place, and is applicable to the transaction, the word 
‘fany’’ and the words ‘‘specifically’’ and ‘‘solely”’ 
eliminate any consideration whatsoever of the fact 
that the dies were ordered specifically and solely for 
the use of the plaintiff and that a die charge was 
made [337] therefor. 

Considering the position of the defendant in de- 
tail here, and looking at the facts of the actual 
transaction as it took place, it is apparent from the 
testimony of Myr. Grossman that he submitted the 
drawings Plaintiff’s Exhibit 6-X to the defendant 
and that the acknowledgment was forthcoming in 
response thereto. If the dies which apear on the face 
of the acknowledgment were not manufactured 
solely for the use of the plaintiff, whom else were 
they manufactured for at the time that the trans- 
action took place? There was no other party in the 
picture when this agreement and this acknowledg- 
ment was presented to the plaintiff here. 

So far as ‘‘specifically’’ is concerned, it is obvi- 
ous that the dies were intended specifically for the 
use of the plaintiff on its order for its parts 1-9-X; 
and at that time there was no other party in the 
transaction for whom the dies were to be manu- 
factured or used. 

The Court: I don’t suppose there is any ques- 
tion about that, that the dies were made specifically 
for the plaintiff. The question is where is the pro- 
vision that they were made solely for the plaintiff. 

Mr. Mahoney: Well, your Honor, if they were 
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made specifically for the plaintiff in accordance 
with the language of the acknowledgment, certainly 
the language ‘‘solely’’ would also apply. [838] 

If you are going to apply one word of paragraph 
11 of the acknowledgment, certainly you cannot ex- 
cerpt another word therefrom. 

The Court: You mean “solely”? and ‘‘specifi- 
eally’’ are synonymous terms ? 

Mr. Mahoney: I mean that ‘‘solely’’ and ‘‘spe- 
cifically’? mean substantially the same thing. 

The Court: Have you compared paragraph 12 
of Exhibit 5, which was an older, older form of the 
Reynolds Metals Company apparently, which was 
sent to the Glide Company with this apparent later 
edition, paragraph 11 of Exhibit 2? 

Mr. Mahoney: Yes, your Honor, we have read 
the terms of that. 

The Court: You will notice there is a very sig- 
nificant sentence that is omitted there. [ was just 
wondering what your explanation of that is. 

Mr. Mahoney: Well, your Honor, in the first 
place it is the position of the plaintiff that the 
terms and acknowledgments constituting a part of 
the transaction in issue here stands on its own. But 
if consideration is to be given to the change in para- 
graph 12 in plaintiff’s Exhibit 5, it can be shown 
that—— 

The Court: Isn’t it one of the relevant sur- 
rounding circumstances ? 

Mr. Mahoney: Well, your Honor, the only rele- 
vance it [339] has here is that this was a change 
made in a clause of an acknowledgment which was 
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made without any explanation whatsoever to the 
plaintiff here. 

The Court: I know, but the plaintiff has testi- 
fied that they had a certain understanding that 
these dies were to be kept solely for their use, for 
plaintiff’s use. Now, the inclusion of that sentence 
-——perhaps vou can give us that sentence so we can 
have it in the record. 

Mr. Mahoney: Yes, vour Honor. I will read it. 


‘‘Any equipment (including jigs. printing 
plates or cylinders. dies and tools. but exclud- 
ing patterns) which Seller constructs or ac- 
quires specifically for use on Buyer’s order 
shall be and remain Seller’s property and in 
Seller’s sole possession and control, and any 
charges made by Seller therefor shall be for 
the use of such equipment only. All such equip- 
ment will be excused exclusively for the manu- 
facture of products for Buyer * * *” 


The Court: That is the sentence, that last sen- 
tence vou read about the use of the equipment. The 
inclusion of that. sentence in paragraph 12 of Ex- 
hibit 5 to the Glide Company might be an explana- 
tion. might it not, of the plaintiff’s understanding 
here that the dies in question here were to be kept 
by Reynolds solely for plaintiff's use? [340] 

Mr. Mahoner: It could be an explanation, your 
Honor, but it is contended that the language here 
is merely a revision of the language of paragraph 
12 of the terms and conditions shown in Exhibit 5. 
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The Court: Do you find that sentence you have 
just read in paragraph 11 anywhere? 

Mr. Mahoney: No, your Honor, I do not find 
it here. But the point we would make is that the 
word ‘‘solely’’ has been interposed. 

The Court: After “‘specifically.’’ 

Mr. Mahoney: After ‘“‘specifically."" And the 
facts of the matter are these: Why, taking the logic 
of the situation, would the plaintiff pay a die 
charge amounting to $1430, said dies to be manufac- 
tured in conformity with the drawings submitted 
by the plaintiff if it was not going to obtain some 
sort of property right? 

The Court: Well, that might be arguable as a 
business proposition: but as a legal proposition 

Mr. Mahoney: Well, as a legal proposition, your 
Honor, why is this provision on the back of the 


acknowledgment agreement if it doesn't have spe- 
cific application to a situation where die charges 
are made? 

The Court: Well, I wouldn't promote the lawyer 
who drafted that. I will say that much for him. But 
the first two sentences say that the die shall be the 
property of the [3841] defendant. The last part of 
it says they will be stored for the account of the 
buyer under certain conditions. The defendant 
doesn't usually store his property for the account 
of the plaintiff, does he? 

Mr. Mahoney: That's correct, vour Honor. 

The Court: Let’s look at it this way: Is there 
any question but that the dies are the property, 

under the agreement, of the defendant? 
| 
’ 
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My. Mahoney: There is no question, your Honor. 

The Court: Then may not a person do anything 
he pleases with his property in the absence of a 
covenant not to do so? 

Mr. Mahoney: Yes. 

Lhe Court: That is, anything otherwise lawful. 

Mr. Mahoney: That is correct, your Honor. 

The Court: Now, where is there a covenant here 
with this plaintiff ? 

My. Mahoney: The covenant consists of the 
statement that *‘Any equipment * * * which seller 
constructs or acquires specifically and solely for 
use on buyer’s order shall be and remain seller’s 
property and in seller’s sole possession and control. 
Any charges made by seller therefor shall be for 
the use of such equipment only * * *’’ 

Now, the charges made therefor were for the use 
of the dies. 

Now, if ‘‘any charges’’ refers to the specific ‘‘any 
equipment,’’ [342] then ‘‘any equipment’’ is equip- 
ment which is made specifically and solely for the 
use of the customer. 

The Court: ‘Chat is not necessarily so, 1s it? L 
assume that there night be dies made not spe- 
citicaliy and solely for the use of the customer. Any 
that are are covered by that provision, aren’t they? 

Mz. Mahoney: Yes, your Honor. But if the de- 
fendant persists in misinterpretation of the agree- 
ment, and particularly this paragraph, they are on 
the horns of a dilemma because if these dies were 
not constructed specifically and solely for the ac- 
count of the plaintiff and the exclusive use reserved 
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for the account of the plaintiff in accordance with 
the terms of paragraph 11, then there is no agree- 
ment in writing whatsoever relating to these dies. 
Plaintiff has made a die charge price therefor and 
plaintiff owns the dies because the defendant has 
not reserved any right, property right in the dies 
whatsoever. 

The Court: Your position is, as I understand it, 
that if paragraph 11 applies it applies only to dies 
which are made specifically and solely for a cus- 
tomer. 

Mr. Mahoney: That is correct, your Honor. 

The Court: And if the defendant relies on para- 
graph 11, it must do so upon the premise that it 
made these dies solely and specifically, specifically 
and solely for the use of the plaintiff. [843] 

Mr. Mahoney: That is correct, your Honor. 

The Court: And the provision of paragraph 11, 
in other words, which gives the defendant the prop- 
erty right in the dies also gives it under the cir- 
cumstances stated, namely, that the dies shall have 
been made specifically and solely for the use of the 
customer 

Mr. Mahoney: That is absolutely right, vour 
Honor. 

The Court: that unless the dies here were 
made specifically and solely for the use of the plain- 
tiff they are not covered by those provisions of 
paragraph 11—— 

Mr. Mahoney: That is correct, your Honor. 

The Court: that if they are not covered by 
the provisions of paragraph 11, the plaintiff, having 
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paid the die charge therefor, is the owner of the 
property and entitled to direct the use of it. 

Mr. Mahoney: That is correct, your Honor. 

The Court: I have your point. 

Now, that is on the breach of contract. 

Mr. Mahoney: Well, your Honor, there is one 
other point which I would like to refer to in rela- 
tion to the contract, and that is the affidavit of Mr. 
Yates. Mr. Yates has testified that he is the re- 
gional general sales manager, Pacific Coast region, 
and that during the years he has worked with 
Reynolds Metals Company in its various depart- 
ments and divisions—— [344] 

The Court: Well, what does this have to do 
with it? 

Mr. Mahoney: I am going to read you his state- 
ment in regard to the contract which appears in the 
affidavit at page 3, lines 20—between 26 and 27, 
and carrying over onto page 4. 

He says: 


‘‘By written agreement with Panaview, as 
is usual and customary in our dealings with 
customers for whom extruded shapes are made, 
the dies which we made were to remain the 
property of Reynolds Metals Company and 
under Reynolds Metals Company’s sole pos- 
session and control, and Panaview simply 
acquired a priority on the use of the dies when- 
ever its orders for extruded shapes were re- 
ceived by us. At no time did we agree by writ- 
ten contract, orally or otherwise, that the dies 


vs. Reynolds Metals Co. 409 


which were made to produce extruded shapes 
for Panaview would be used exclusively or 
solely to produce extrusions for Panaview, as 
is erroneously alleged in Paragraph III of 
Plaintiff’s Complaint, which I have read.”’ 


Now, your Honor, if Panaview acquired any 
rights of use, exclusive use, rights of use under this 
paragraph 11, it acquired exclusive use. The testi- 
mony of Mr. Yates in regard to the priority on the 
use of the dies is indicative of the fact that the de- 
fendant has coneeded that under paragraph [845] 
11 there is a right in the plaintiff to use of the dies, 
and to preferred use of the dies. 

The Court: What do you say to the fact which 
appears here that the defendant had more than one 
set of these dies? 

Mr. Mahoney: Your Honor, the sets of dies all 
bore the same die number as was previously allotted 
to the dies which were manufactured by the de- 
fendant for the account of Panaview. Now, if these 
dies were used indiscriminately, as Mr. Hairston 
testified, there would be absolutely no way in which 
the defendant could distinguish between the dies, 
and they constituted essentially fungible goods 
whose intermingling by the wrongful acts of the 
defendant must be ascribed solely to the defend- 
ant’s door. It is up to the defendant to explain that 
one set of dies was or was not used on the products 
of a customer of Reynolds Metals Company. 

The Court: Well, is there anything to prevent 
the defendant from making a dozen sets of them? 
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Mi. Mahoney: There certainly is, your Honor. 

The Courts What ais that? 

Mr. Mahoney: The drawings were submitted, 
Plaintiff’s Exhibit 6, in confidence to the defendant. 
And to make these drawings, or to make the dies, 
the defendant would have to rely on the fund of 
information contained in Plaintiff’s Exhibit 6 in 
the fund of information which was derived from 
Plaintiff’s Exhibit 6, which is Plaintiff’s Exhibit 
8. [846] Therefore, it would be a continual resort 
to the same source of information, which is Plain- 
tiff’s information, to manufacture these dies. 

The Court: Js it your contention that if a per- 
son submits information to someone else in con- 
fidence that that person cannot use that informa- 
tion? 

Mr. Mahoney: ‘To the detriment and harm of 
the person who submits it to him in confidence. 

The Court: Where is there any authority for 
that? It’s a sound moral proposition. 

My. Mahoney: I have several cases here which 
go to uphold that. In the Smith against Dravo ease, 
the defendant negotiated with the plaintiff for the 
purchase of its business. The plaintiff submitted 
drawings to the defendant, submitted actual samples 
to the defendant, and actually submitted, also, little 
brochures which showed some of the detail of the 
construction, which happened to be a particular 
type of shipping bin. When the negotiations termi- 
nated there were at that time available to the de- 
fendant actual commercial models which were being 
used, but instead of going to the actual commercial 
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models which were in use, the defendant turned to 
that which had been given to it by the plaintiff 
and utilizing that fund of information which con- 
sisted in drawings and in exemplary embodiment 
of the devices went into competition with the plain- 
tiff. And this action [847] was enjoined by the court 
as a breach of confidential relationship. 

The Court: I have never heard of an action for 
a breach of confidential relationship, as such. I 
have heard of people standing in a fiduciary rela- 
tionship to each other and in that relationship im- 
posing certain duties—the law imposes certain 
duties. 

My. Mahoney: Yes, your Honor. Well, we are 
saying here that there was a breach of trust and 
confidence. 

The Court: There might have been. But there 
must be some property right violated, must there 
not? 

Mr. Mahoney: There was a property right vio- 
lated, your Honor; the intellectual property which 
was incorporated in the drawings of Plaintiff’s Ex- 
hibit 6 were submitted to the defendant and from 
those drawings defendant, by a series of stages, 
manufactured the dies which were ultimately used to 
manufacture extrusions for the account of the de- 
fendant and transmit it to its parts department. 
The defendant by the use of the dies on its own 
behalf violated its position of trust with the plain- 
tiff, and used the end product of that which was 
disclosed in confidence, namely, the dies, to the harm 
and detriment of the plaintiff. 
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The Court: Was there anything to prevent any- 
one from taking one of these doors and reversing 
the process, working back to the die? [3848] 

Mr. Mahoney: Your Honor, this is exactly on 
all fours with the situation in Smith against Dravo. 
The fact of the matter is that there is no testimony 
here whatsoever that the duplicates of the dies were 
made from any other drawings than from the draw- 
ings which came from the plaintiff. There has been 
no submission in evidence that there were separate 
drawings from which these duplicate dies were 
manufactured. So the defendant did not do it. And 
speculation as to whether it could have done it 

The Court: There is nothing to prevent it, so 
there is no property right in the end product. You 
say the property right is a literary property right 
arising from the drawings, being the creation of the 
plaintiff, the intellectual creation of the plaintiff. 
Is that it? 

Mr. Mahonev: Here is one of the points in Smith 
against Dravo, your Honor: The fact that the de- 
fendant could have gained possession of his com- 
petitor’s product through lawful means and then 
by inspection and analysis created a duplicate does 
not mean that he may, through a breach of con- 
fidence, gain the information in usable form and 
escape the efforts of inspection and analysis. 

The Court: Well, your answer to my question 
then, I take tit, is yesrissthatat? 

Mr. Mahoney: Well, your Honor, will you please 
repeat your question? [349] 
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The Court: My question is that you don’t rely 
on any property right in the product of the die? 

Mr. Mahoney: Oh, no. The extrusions them- 
selves. 

Phe Court: You don’t claim any right to pre- 
vent anyone from producing those extrusions ? 

Mr. Mahoney: The only one we claim a right 
against is Reynolds Metals Company at the present 
juncture. 

The Court: Well, if Reynolds Metals Company 
went anywhere and bought a box of these parts and 
worked backwards to the drawing and made the 
dies from those, why, you wouldn’t have anything 
to say, would you, under your theory? 

Mr. Mahoney: Well, your Honor, as an exten- 
sion of their contract, this is all linked together. 
There is an implied covenant of good faith, and I 
would think 

The Court: The implied covenant of good faith 
is not an implied covenant not to compete, is it? 

Mr. Mahoney: But, your Honor, there is more 
than competition here. The plaintiff is a customer 
who has utilized the defendant as a supplier, and 
they do not stand on equal ground as would two 
individual competitors. 

The Court: But the test is the contract, isn’t it? 
It may be an abuse. A striking example of it is in 
the automobile industry. A man may have a dealer- 
ship, and he invests hundreds of thousands of dol- 
lars in it, and the factory can cancel him out in 30 
days under some such provision [850] under the 
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contract. Thev don’t stand on equal footing, do 
they ? 

Mr. Mahoney: No, your Honor. 

The Court: This man has spent thousands build- 
ing himself wp in the community as an ex-automo- 
bile dealer, and not only the electric signs but all 
the equipment in his shop is predicated on the 
assumption that he should continue as an ex-auto- 
mobile dealer. But the factory can cancel him out, 
and has done so. It is a very hard and a very un- 
equal dealing, but. nonetheless legal. 

Mr. Mahoney: I agree with your Honor on that 
state of the facts, but I don’t think that it is on 
all fours with the conditions here. 

The Court: Add something to it that makes this 
ease different. 

Mr. Mahoney: Well, your Honor, we have a con- 
tract which we contend says that the dies were made 
specifically, and vour Honor has already stated that 
he does believe that the dies were made specifically 
for the plaintiff. 

The Court: Well, I don’t suppose there is any 
question about it that the plaintiff submitted the 
drawings and the drawings were made at the plain- 
tiff’s order. 

Mr. Mahoney: So we come to the question of 
‘“solely.’? And the point we make here is that ‘‘solely 
and specifieally’’ follow logically from the facet that 
a charge is made; that [851] the plaintiff would 
not pay a substantial die charge for dies which 
eould then be used freely by the defendant for the 
account of any party for whom it chose to make the 
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dies, utilize the dies, including itself. 

Now, your Honor, when we say that the dies were 
made solely and exclusively to manufacture other 
dies would constitute a mere subterfuge and evasion 
of the contract. 

The Court: Well, what does that mean? 

Mr. Mahoney: What that means is, your Honor, 
the contract would have no significance if the de- 
fendant here, to avoid its obligation under the con- 
tract, could merely utilize the parent dies and the 
parent drawings and make other dies to produce 
extrusions for its own account, or for the account 
of others than the plaintiff. 

The Court: But suppose the defendant says, 
‘We won’t do that. We won’t look at the drawings. 
We won’t copy the dies.’’ 

Mr. Mahoney: But they didn’t do it. 

The Court: ‘‘These materials are out in the 
public domain. There is no patent on them, design 
or otherwise. There is no copyright. So we will just 
go at it backwards and go get the parts. We will go 
buy them.”’ 

My. Mahoney: But, your Honor, there is no evi- 
dence they did that. 

The Court: I said suppose they had done it. 
Would [3852] there be any action that this plaintiff 
could take? 

Mr. Mahoney: Well, your Honor, if they went 
out and took the actual product and took the dimen- 
sions from the parts and then made die drawings 
it is our contention that it would still be a subter- 
fuge. In other words, they would be going around 
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the contract in order to get in the back door; and 
doing in one way what they were estopped from 
doing in another way. 

The Court: Well, let’s assume now for the mo- 
ment that the plaintiff has the sole and exclusive 
use of those particular dies. 

Mr. Mahoney: Yes, your Honor. 

The Court: Does the plaintiff have anything 
more than that? Does he have the right to prevent 
anyone from producing something exactly like it, 
so long as they don’t use his drawings ? 

Mr. Mahoney: Well, your Honor, when you say 
‘‘anyone,’’ are you referring 

The Court: Anyone. I meant just that. Anyone. 

Mr. Mahoney: I think we have the right to re- 
strict the defendant here from doing that. 

The Court: What is the basis of that right? 

Mr. Mahoney: The basis of the right is that 
defendant has contracted that the dies upon which 
the die charges were made were for the exclusive 
use of the plaintiff. [853] 

The Court: Yes. But the defendant says, ‘‘T 
haven't touched them. I can prove by 40 witnesses 
that these dies have never been used to produce 
anything but extrusions shipped to the plaintiff. 
Now, we have some other dies, however, just like 
them that we made ourselves.”’ 

My. Mahoney: Well, your Honor, to make those 
dies it would be inherent that they would have to 
resort to some form of drawing. 

The Court: I don’t know what they would have 
to do, but they have those same 40 witnesses to 
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prove that in making this second set of dies that 
they didn’t even look at the drawings or the other 
dies. Now, what could you do about it? 

Mr. Mahoney: Well, I would say in that case 
they probably would be outside of the breach of 
trust and confidence. 

The Court: Breach of trust and confidence. 
There is no such action, is there? 

Mr. Mahoney: No, your Honor. 

The Court: That just makes the proof easier, 
doesn’t it? 

Mr. Mahoney: That’s right. 

The Court: If a breach of a fiduciary relation- 
ship exists—— 

Mr. Mahoney: Breach of a fiduciary relation- 
ship. [854] 


The Court: -——the burden of fair dealing 
Mr. Mahoney: That’s right. 
The Court: ——shifts to the fiduciary. 


Mr. Mahoney: That is correct, your Honor. 

The Court: The burden of proof of fair dealing. 
But here, what you have, at the most, isn’t it, is a 
literary property right; an intellectual property 
right, we will say? We won’t call these drawings 
literary productions, but intellectual productions. 

My. Mahoney: Yes. 

The Court: You have a common law intellectual 
property right in the drawing: 

Mr. Mahoney: Plus the contract. 

The Court: which prevents you from using 
it, plus a contractual right to prevent anyone from 
using those particular dies 
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Mr. Mahoney: That is correct, your Honor. 

The Court: a particular set of dies which 
say the plaintiff bought and paid for. 

Mr. Mahoney: Yes, your Honor. 

The Court: So those are the two things you have. 
And if there is a breach of contract there’s a breach 
of the contract in the use of those dies otherwise 
than as the defendant promised to use them. Is that 
not so? 

Mr. Mahoney: Yes, your Honor. [355] 

The Court: Now, is there any cause of action 
stated here for violation of any intellectual prop- 
erty nght? 

Mr. Mahoney: The first cause of action is the 
breach of contract. The second cause of action al- 
leges the facts—it is entitled ‘‘breach of confidential 
relationship’’ and alleges the submission to the de- 
fendant of the blueprints. 

The Court: Yes. But there is no violation of any 
confidential relationship, is there? What you claim 
here is a misappropriation by the defendant of the 
intellectual property rights of the plaintiff, isn’t it? 

Mr. Mahoney: That is correct, your Honor; they 
have breached its position of trust, its fiduciary re- 
lationship not to utilize that material which had 
been submitted to it for its own benefit to the detri- 
ment of the plaintiff. 

The Court: Well, there was no such duty, was 
there? There was no duty not to use that informa- 
tion. There was a duty not to use it at all except for 
the plaintiff’s consent. Isn’t that your contention ? 

Mv. Mahoney: That is correct. 
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The Court: As far as the drawings are con- 
cerned ? 

Mr. Mahoney: That is correct. 

The Court: Now, on this third cause of action 
where is there any unfair competition? 

Mr. Mahoney: Well, your Honor, this being a 
diversity of citizenship case, and relying on Section 
3369 of the [356] Civil Code of the Statement of 
California, wherein it is stated that: 


‘‘As used in this Section, ‘unfair competi- 
tion’ shall mean and include unfair or fraudu- 
lent business practice.’’ 


Now, in this case, your Honor, even the testimony 
of Mr. Gunderson, the defendant’s witness, goes to 
prove that the defendant was negotiating with 
plaintiff’s customers to supply the Windsor Manu- 
facturing Company or the Windsor Supply Com- 
pany with, as Mr. Sargeant stated in his affidavit, 
substantially all of the aluminum component parts 
of the aluminum frame sliding door. 

The Court: But was there any obligation not to 
do that? 

Mr. Mahoney: Well, your Honor, I think that 
this certainly constitutes a breach of the fiduciary 
relationship which the defendant had with the 
plaintiff arising out of its extension of the covenant 
of good faith implied in its contract with one 
hand—— 

The Court: Good faith to do what? 

Mr. Mahoney: Not to utilize its position as a 
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supplier for the defendant—for the plaintiff, rather, 
to the detriment of the plaintiff. 

The Court: Well, was there anything to prevent 
the defendant from coming down some Sunday 
morning and saying, “‘We won’t supply you any 
more. Take your dies and go somewhere [857] 
else.’ 

Mr. Mahoney: We would have been very happy 
if they had been that fair and square with us. 

The Court: Yes. But it would have been a breach 
of good faith, wouldn’t it, by the happening of 
something you certainly didn’t expect to happen, 
and it put you to great disadvantage and caused 
vou perhaps untold damage. 

But is there anything to prevent, in law, is there 
anything to prevent the defendant from doing just 
that? 

Mr. Mahoney: You mean returning the dies to 
us and cancelling us out? 

The Court: Yes. On a moment’s notice. 

Mr. Mahoney: There wasn’t, your Honor. 

The Court: All right. You were in good faith 
velying on the defendant as a source of supply. 
There might not be another plant on the Pacific 
Coast or in the West that could duplicate what 
they were doing for you. It might have left you 
with unfilled orders. It might have caused you un- 
told damage. But you wouldn’t have a penny of 
recovery, would you? 

Mr. Mahoney: Well, there was a purchase order 
which had already been acknowledged in this in- 
stance by the defendant, and a contract to supply 
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had been entered into between the plaintiff and 
defendant. 

The Court: But you aren’t suing here for the 
breach of [858] any contract to fill the purchase 
order. 

Mr. Mahoney: Now, we are not, your Honor, but 
we are discussing the tragic state of affairs which 
you had propounded. 

The Court: Well, I was propounding a hypo- 
thetical case. This talk about breach of bad faith 
and fiduciary relationships, it seems to me, doesn’t 
add anything to the case. It just clouds the issue. 

Mr. Mahoney: All right. Let’s go a little further, 
your Honor. During the period in which they were 
supplying Windsor, and on cross-examination Mr. 
Hairston testified that so far as he knew a supply 
of one extrusion could be made to Windsor while 
the same extrusion would be lacking in the order 
which was delivered to Panaview. 

The Court: Yes, if you were suing for a breach 
of a contract to deliver extrusions and you could 
prove that. 

My. Mahoney: Well, your Honor, we have 
proved that the plaintiff, by the testimony of Mr. 
Pinson, was not receiving complete orders. 

The Court: Yes. If you could prove that you 
could prove a wilful breach of the contract to sup- 
ply extrusions. But you aren’t suing on breach of 
contract. 

Mr. Mahoney: ‘That’s right, your Honor. But 
what we intend to prove by that evidence is that 
by dealing as a competitor in supplying these sets 
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of extrusions to Windsor, [859] Reynolds was, to 
put it colloquially, cutting off the plaintiff’s water 
at the source and to benefit itself with the profit 
which it could make in the operation of its parts 
department, was cutting out the plaintiff. 

Now, certainly this constitutes a fraudulent posi- 
tion on the defendant’s part. 

The Court: Well, it’s a very interesting point 
you make, but doesn’t the public policy favoring 
free competition prevent the application of any 
such rule in the absence of a contract? We have 
all the time the situation where the customer teaches 
the supplier all the know-how of the trade, so to 
speak, and the supplier goes into business for him- 
self. He likes the idea. He goes in competition with 
the customer. Is there anything to prevent it? Is 
that unfair competition? Morally, perhaps. Ethi- 
cally, perhaps. 

Mr. Mahoney: Not in a case where there are no 
other rights involved. 

The Court: But here you don’t assert any palm- 
ing off of plaintiff’s door—of defendant’s product 
as the plaintiff’s. 

Mr. Mahoney: No, we do not, your Honor. 

The Court: You don’t claim any confusion in 
the public mind as to the source of this product? 

Mr. Mahoney: No, your Honor. 

The Court: Now, is there any California case— 
and [860] we are applying California law here— 
ean you point to any California decision saying that 
it’s unfair trade practice for a supplier to quit 
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supplying the person who gave him the idea and 
start supplying one of the competitors ? 

Mr. Mahoney: But that isn’t what the defendant 
did here, your Honor. It didn’t quit supplying us. 
It deceived the plaintiff with the idea that it was 
getting as much as the defendant could supply, 
whereas, as a matter of fact, the defendant was 
simultaneously supplying its own parts department 
so it could compete with the plaintiff; and was 
actually taking advantage of its position to place 
it in an unfair competitive position, not a reason- 
able, equal basis of competition, but by its position 
as source of supply was working behind the scenes, 
as it were, and supplying its own parts department 
while it was turning off the plaintiff’s supply. 

The Court: But is there any showing that the 
plaintiff lost a single sale on account of it? 

Mr. Mahoney: Well, vour Honor, it is shown 
that the plaintiff lost the sale of 5,000 doors to 
Windsor Supply Company. 

The Court: But that is because the defendant 
was supplying the Windsor company at all, which 
you, as I understood, agreed that the defendant 
might legitimately do. 

But is there any showing that any delay in sup- 
plying the plaintiff of these unbalanced orders you 
speak of, any [361] showing of any damage? 

Mr. Mahoney: Yes, your Honor, in the letters 
that Mr. Pinson wrote he relayed to the defendant 
how this was holding up the sale and installation 
of the various—of the Panadors to various major 
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eustomers of the plaintiff. There certainly was a 
showing as to the manner in which 

The Court: But that would be a breach of the 
contract to supply, would it not? 

Mr. Mahoney: But, vour Honor, in the peculiar 
facts here takes on a different aspect. 

The Court: Well, if you could prove that the 
defendant deliberately delayed deliveries and gave 
vou without excuse, without legal excuse, gave you 
these unbalanced deliveries, vou could certainly 
prove a breach of contract to deliver it, could you 
not? 

My. Mahoney: Yes, vour Honor. 

The Court: And the damages would be the dam- 
ages approximately resulting from such breach, 
would they not? 

Mr. Mahoney: That's right, vour Honor. 

The Court: And you could show it was within 
the contemplation of the parties here that you 
couldn't assemble a door unless vou had all the 
parts of the door. 

Mr. Mahoney: That is correct. 

The Court: But that isn’t your case here. 

Mr. Mahoney: No. We cite this as evidence of 
the manner [3862] in which the manipulations of 
the defendant here aggravated the wrong that was 
done to the plaintiff by its initial acts of breach of 
contract and breach of its fiduciary relationship. 

The Court: Well, yes, if you claimed a public 
confusion as to source. But I assume you can't do 
that because—— 

Mr. Mahoney: You couldn’t do that because 
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Windsor would obviously know where their doors 
were coming from. 

The Court: Well. vou can't do it because the 
plaintiff was actually selling Windsor the same 
doors under Windsor’s label, weren’t they, and per- 
mitting Windsor to market under that label. 

Mr. Mahoney: That is correct. 

The Court: So any confusion as to source the 
plaintiff contributed to, didn’t he? 

Mr. Mahoney: Well, we are not contending that 
there was any. 

The Court: There is no evidence of any. 

Mr. Mahoney: Absolutely not. 

The Court: Now. I am laying aside now the die 
question and the contract question and—— 

Mr. Mahoney: Yes. 

The Court: the drawing question. Just be- 
eause a supplier mistreats a customer—if that were 
unfair competition and damages could be recovered 
for it. we would certainly [363] be busy with them. 

Mr. Mahoney: Well, this is not a classic case of 


secondary meaning and palming off. The plaintiff 
here would be the first to admit that. your Honor. 
However, utilizing the language of the statute, 
while there have been decisions of the court re- 
stricted to the classic definition of unfair competi- 
tion as involving secondary meaning and passing 

off. the statute itself merely says: 
“= = * including unfair and fraudulent busi- 
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ness practices 


and it is the contention of the plaintiff here that 
eertainly by any standards the acts of the defend- 
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ant in impairing plaintiff’s business operations by 
permitting itself to get into a position in which 
it was going to send out short orders to the plaintiff 
in order to benefit itself constitutes an unfair busi- 
ness practice. And we contend that it constituted 
a fraudulent business practice. Because they never 
told the plaintiff, or ever disclosed to the plaintiff 
that it was in competition with Reynolds Metals 
Company. They never made a fair disclosure of 
this. They let the plaintiff go on blind fighting this 
problem of shortages while the defendant in the 
meanwhile was placing itself in a position not to 
compete with the plaintiff but to out-compete the 
plaintiff by its position as souree of control—as 
source of supply, rather. [364] 

I admit, your Honor, that this is not the classic 
case. But by the language of the statute we contend 
that certainly this was unfair and fraudulent con- 
duct, and an unfair and fraudulent business prac- 
tice. 

The facts here are somewhat unique. The whole 
relationship of the parties—as a matter of fact, 
while we have thoroughly researched the law we 
have been unable to find a case which is on all fours 
in every particular with this case. 

The Court: That ‘‘unfair’’ means unfair to the 
public, doesn’t it; by confusing the public as to the 
source; by leading the public to think it is buying 
A’s goods when it is buying, in truth, B’s goods. 

Take the automobile agency case I cited. Sup- 
pose the factory was after this dealer constantly 
to increase his sales, or cut his profit, move these 


us. Reynolds Metals Co. 427 


ears, and so forth; at the same time they were 
negotiating down the street for a new dealer. It is 
very unfair. Nothing is said. But is that actionable 
unfair competition in a court of law? It’s unfair 
to the dealer. It might be to the point where you 
would eall it monstrous behavior. But is it illegal ? 

Mr. Mahoney: No, your Honor. But extending 
the analogy a little further, if the dealer blindly 
thought that he was the sole—that he was being 
supplied solely in an area by the automobile manu- 
facturer, and the automobile manufacturer, in turn, 
and behind his back, was cutting off [865] his sup- 
ply so that they could establish a dealership around 
the block of which he was not cognizant, I would 
then say that this would be actionable because they 
would be violating the spirit of the franchise which 
they had previously extended to him. 

The Court: Well, what supply of the plaintiff 
here was cut off? What orders were unfilled ? 

Mr. Mahoney: We have pointed out that over 
a period extending from March through June 


orders 
The Court: Deliveries were slow, weren’t they? 
Mr. Mahoney: Incomplete. Not slow, your 
Honor. If we had gotten 
The Court: But were any of them left unfilled? 
Mr. Mahoney: But, your Honor, time is of the 
essence in this industry. If you don’t get a door 
into a house when it is erected, somebody else is 
going to come along and put the door in because the 
people aren’t going to go and live in the house with 


a gaping hole in it. 
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The Court: Well, you are asking the court here, 
as I understand it, to infer from this evidence that 
this defendant deliberately shorted the delivery, so 
to speak, so as to hamper the plaintiff and give 
Windsor the advantage. Is that it? 

Mr. Mahoney: To give the defendant advantage 
so it would be able to sell complete orders to Wind- 
sor Manufacturing [3866] Company. Certainly, if it 
took extrusions which could have completed an 
order to the plaintiff and put them in the Windsor 
order, then this would have certainly harmed the 
plaintiff and benefited the defendant. 

The Court: There is no question about it. If 
you were suing here for a breach of contract of 
delivery there would be no question about it. But 
we are speaking of actionable unfair competition. 

Anything further ? 

Mr. Mahoney: That will be all, your Honor. 

The Court: We will take the afternoon recess at 
this time of five minutes. 


(Short recess. ) 


Mr. Duque: I covered most of the points that I 
would cover in this argument at this time. The 
point with regard to the contract, as I pointed out 
to vour Honor yesterday, the distinction between 
Plaintiff's Exhibit 2 and Plaintiff’s Exhibit 5, is 
quite clear and your Honor has indieated, at that 
time yesterday, that he had that point well in mind 
and has also indicated it today in the questioning 
of plaintiff’s counsel. I will not belabor the subject 
unless there are any questions of points of law that 
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your Honor wishes me to argue on that phase of it. 

The Court: Whoever revised that what was 
paragraph 12 in Exhibit 5 into paragraph 11 of 
Exhibit 2, when that [867] sentence was eliminated 
—may I have those exhibits, Mr. Clerk? 


(Whereupon, the documents were handed to 
the court. ) 


The Court: Paragraph 12 of Exhibit 5 states: 


‘“Any equipment (including jigs, printing 
plates or cylinders, dies and tools, but exclud- 
ing patterns) which Seller constructs or ac- 


Se BP Sey) 


quires specifically 


That’s the only adverb used there, ‘‘speciti- 
cally’’—— 


c* * * for use on Buyer’s order shall be and 
remain Seller’s property and in Seller’s sole 
possession and control, and any charges made 
by Seller therefor shall be for the use of such 
equipment only.’’ 


Then follows the sentence in the old form which 
was eliminated in the new one involved here, which 
reads: 

‘All such equipment will be used exclusively 
for the manufacture of products for Buyer.’’ 


Now this is very clear. 

Mr. Duque: Yes, your Honor. 

The Court: Now, the reviser eliminated that 
sentence I last read and he says in paragraph 11 of 
Exhibit 2: 
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“Any equipment * * * which Seller con- 
structs Or acquires specitcally *°”’ 


and then he added: [3868] 
‘solely, ”’ 
and then goes on: 


‘‘* * * for use on Buyer’s order shall be and 
remam, Sellers yproperty = ~~’ 


and so forth. 


‘‘Any charges made by Seller therefor shall 
be for the use of such equipment only.’’ 


Now, plaintiff here makes the argument, as I 
understand it, that for this paragraph 11 to be ap- 
plicable here the dies here must have been made 
specifically and solely for use on buyer’s order. 
Those are the only kinds of dies that are mentioned 
in paragraph 11. 


‘“Any equipment * * * which Seller con- 
structs or acquires specifically and solely for 
use on Buyer’s order shall be and remain 
Seller’s property * * *”’ 


Mr. Duque: Your Honor, there is no question, 
and we do not evade the subject or argue it in any 
way, that the first set of dies originally made were 
made specifically to produce extrusions for Pana- 
view. But there is a difference in the word ‘‘spe- | 
eifically’’ and in the word ‘‘solely.”’ 

The Court: Yes. 

Mr. Duque: And there is no evidence in this 
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record, may it please your Honor, that we ever 
contracted to use these dies solely to produce ex- 
trusions for the plaintiff in [869] this case. 

The Court: So the defendant says that these 
dies here are not dies which the seller instructed 
specifically and solely for use on buyer’s order. 

Mr. Duque: Yes, your Honor. 

The Court: So the defendant says here, does he 
not, that these are not the kind of dies that are 
covered by paragraph 11, Exhibit 2, because they 
are not dies which are specifically and solely for 
the use in buyer’s order. 

Now, if that be defendant’s contention, the plain- 
tiff says, as I understand the argument, ‘‘Well, if 
paragraph 11 doesn’t apply, then we bought the 
dies. They are ours and we may control the use 
of them. 

Mr. Duque: Yes. But the evidence, your Honor, 
doesn’t support that. The evidence shows that the 
plaintiff paid a service die use charge of $1,480 and 
that the cost of the dies was $3,176. 

The Court: Where does that appear? 

Mr. Duque: Where does what appear, your 
Honor? 

The Court: Where do those facts appear? You 
see, I haven’t had a chance to examine all of this 
documentary evidence. 

Mr. Duque: I am sorry, your Honor. 

The die cost is contained in the stipulation of 
facts. 

The Court: Yes. [3870] 

Mr. Duque: And the figure of $3,176 is the cost 
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of the dies as testified to by Mr. Hairston, who is 
the comptroller who testified this morning. 

The Court: Well, those original orders that 
came in. 

Mr. Duque: The original orders, Mr. Hairston 
testified from those, your Honor. 

The Court: What are the exhibit numbers? Ex- 
hibits 11 and 12? 

Mr. Mahoney: Plaintiff’s Exhibit 21, your 
Honor. 

Mr. Duque: The entire Reynolds Metals file, Ex- 
hibit No. 21, yes, your Honor. 

The Court. Yes. I haven’t had an opportunity 
to examine that file. 

Miz. Duque: If the court please, with regard to 
the interpretation of paragraph 11, paragraph 11 
covers two situations, one where the dies are made 
solely for the use of the customer and another 
where it isn’t solely for the use of the customer. 

There are many cases where the customer pays 
the actual die charge, your Honor, and those dies 
are used solely for his use, such as in Government 


orders and—— 

The Court: Where is there any mention in para- 
graph 11 of Exhibit 2 of any other dies than those 
which are made solely and exclusively on the use of 
buyer’s order? 

Mr. Duque: It doesn’t, your Honor. It simply 
says [371] 

The Court: There isn’t any mention of that, is 


there? 
Mz. Duque: No, your Honor. 
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The Court: What governs the title and use and 
disposition of dies which are not made solely for 
the 

Mr. Duque: If they are made in a parts depart- 
ment—there are two different departments of this 
company, the parts department, which does mill- 
ing work, and the general sales which does the 


rough extrusion work. 

The Court: Where is there any written evidence 
comparable to paragraph 11 as to what shall happen 
to the dies that are not made solely for the exclusive 
use of the buyer? 

Mr. Duque: The comparable one appears in the 
exhibit which is an order, a customer’s order. That’s 
a parts department order, your Honor. 

The Court: That is paragraph 11 over again, 
isn’t it? 

Mr. Duque: No. 

The Court: May I see that? 

Mr. Duque: I don’t believe so. 

The Court: Now, the charge made was onlv 
$1,430. What do you say was the cost? 

Mr. Duque: The cost was $3,170, vour Honor. 

If the dies were not made solely for the use of 
the customer they would certainly remain the ex- 
truder’s property, he having paid for them. 

The Court: Well, the customer paid for them, 
didn’t he? [872] He paid the die charge. Where are 
the invoices on that? May I see that Exhibit 21, Mr. 
Clerk ? 

(Whereupon, the document was handed to the 
court. ) 
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Mr. Duque: He paid a die service charge, may 
it please your Honor, for the use of the dies, and 
we made extrusions for him and used those dies to 
make the extrusions. That’s what he paid for and 
that is what he got. 

The Court: Was that total of $1,480 billed as a 
die service charge? 

Mr. Duque: Yes, sir. 

The Court: All of it? 

Mr. Duque: I am quite sure it was. I believe 
that is what the billing shows. It was billed as a 
die charge price. Those are the words that were 
used. | 

The Court: Was sales tax charged on it? 

Mr. Duque: Your Honor, that I do not know. 
I don’t beheve that is in evidence, but I am sure 
that it wasn’t. 

My. Mahoney: No. There is a resale exemption 
statement, your Honor. You will note on the in- 
voice, on the acknowledgment there is a statement 
below ‘‘exemption.”’ 

The Court: There is, but I don’t know whether 
that is as to everything on the invoice or 

Mr. Mahoney: That is as to everything on the 
invoice, your Honor. 

Mr. Duque: ‘There was no sales tax paid, to an- 
swer your [3873] Honor’s question. 

Here, your Honor, is the parts proposal that 
your Honor asked that I refer to. 

The Court: What is the exhibit number ? 

Mr. Duque: Exhibit 15, sir. 

The Court: Very well. 
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MreDuque: Then that is pafagraph 10 in that 
exhibit. It says: 


os = * and will be used exclusively for 
the manufacture of material for the pur- 
chaser * * *’’ 


That is a situation where the entire die charge 
is paid by the purchaser at that time. 

The Court: Well, that isn’t involved here, is it? 
This plaintiff wasn’t dealing with the parts divi- 
sion, was he? 

Mr. Duque: He wasn’t, vour Honor. But that 
indicates the type of proposal that goes out from 
the parts division when a situation occurs, which 
your Honor says might have occurred here, where 
they paid for the whole part of the die, where they 
paid for the entire cost of the die, which they did 
not do in this case. But, in any event, as J argued 
yesterday, your Honor, and I again argue today, 
assuming that there is a contract for the sole and 
exclusive use of these dies. What is to prevent 
the defendant from making 10 other sets of 
identical dies and producing extrusions? What is 
to [874] prevent him from doing what happened 
in this case legally. What happened in this ease, if 
the court please, was that the Windsor people and 
the Panaview people got into a fight and Panaview 
told Windsor if they didn’t do so and so and pay 
their bills they weren’t going to supply doors for 
them to supply Fuller. Windsor said, ‘‘We will 
take your door and we will break it down and have 
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it made, have the extrusiens made by somebody, 
and produce the same door.”’ 

Now, assuming that there was a sole and exclusive 
contract, what is to prevent anybody from doing 
that very same thing with any of these doors that 
have been out on the market and out in the public 
domain ? 

The Court: The plaintiff savs nothing, but the 
plaintiff says that plaintiff furnishes you a certain 
intellectual property, a creation of the plaintiff, cer- 
tain drawings from which these dies are made and 
that if you made any duplicate sets of dies you 
made them from that drawing and that that is what 
vou had no right to do, to misappropriate the in- 
tellectual property of the plaintiff. 

Mr. Duque: I understand plaintiff’s statement 
in that connection, your Honor, and there are three 
answers to it. In the first place, this is not a ease 
to recover damages for a breach or misappropria- 
tion of an intellectual property. 

The Court: Well, the second cause of action 
might be twisted into that, might it not? [375] 

Mr. Duque: Well, I guess it could be twisted, 
but as I read it that isn’t what it says. 

The Court: That wasn’t the way it started out, 
but in view of the rule as to judgments, Rule 54(c), 
which states: 


‘‘Except as to a party against whom a judg- 
ment is entered by default, every final judg- 
ment shall grant the relief to which the party 
in whose favor it is rendered is entitled, even 


us. Reynolds Metals Co. 437 


if the party has not demanded such relief in 
his pleadings.”’ 


With that rule in mind, it might. 


Mr. Duque: Yes, your Honor, it could very well. 
However, the facts don’t substantiate that. The rec- 
ord here shows that this man had an idea of build- 
ing a door and he put that door out on the market 
and he sold it and it was in the public domain. He 
was producing it, if the court please. This is no 
secret, unique, literary property right that nobody 
knows about. 

The Court: But he says his drawings were; that 
the defendant would have had to have gone and re- 
produced the door or reproduced the dies in some 
other way; but he says the tort here was in misap- 
propriating plaintiff’s literary property by resort- 
ing to plaintiff’s drawings to produce a duplicate 
set of dies. 

Mr. Duque: If the court please, there is no evi- 
dence in the record that we misused his [876] 
drawings. 

The Court: J assume that—well, the stipulation 
is that the defendant used plaintiff’s die tools. 

Mr. Duque: That plaintiff used the die tools to 
produce extrusions for Windsor. But we never mis- 
appropriated the drawings. We never disclosed 
them to anybody else. We never disclosed 
them to any of his competitors. This was a door, 
may it please your Honor, that was out on the 
market. It was brought by Windsor, as is stated 
in the affidavit of Mr. Sargeant and Mr. Hairston, 
to the defendant Reynolds Metals Company. 
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The Court: Your answer to that contention with 
respect to intellectual property is, as I understand 
it, that you did not misuse it or misappropriate the 
drawings; and by the stipulation of facts, you did 
use the dies. 

Mr. Duque: Exactly, your Honor. 

The Court: And you did not misuse the draw- 
ings. If you misused anything you misused the 
dies. 

Mr. Duque: If we did anything wrong we used 
the dies to produce extrusions for Windsor. But if 
this 1s a wrong it is either a breach of contract 
or it is some other kind of a wrong. I can’t put 
my finger on what kind of a wrong it would be, be- 
cause it 1s done in the business whenever—well, we 
did not go into the custom and usage in the indus- 
try, so I will not argue that. 

But my position, in answer to your Honor’s ques- 
tion, is [377] that we did not misuse any of their 
property whatsoever at any time. We disclosed no 
drawings. We did nothing in the world that was in 
the least way illegal or immoral of any kind or 
character. We simply did what every extrusion 
company in the business does, your Honor. A cus- 
tomer came to us and said, ‘‘Here is a door. Will 
you break it down and make extrusions.”’ 

We said yes. So we broke it down and made the 
extrusions. We found we had a die that would make 
identica] extrusions, so while we were building an- — 
other set of dies we used that die. And that is what | 
we have done. That is what the record shows. 
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And if that is a tort or a breach of contract, 
then we will have to live with it. Insofar as I am 
concerned, I don’t see that there is any breach of 
the contract. I don’t know of any tort that could 
follow. 

The Court: It depends on what the contract 
was, and that is what I am trying to find. These 
invoices in Exhibit 21 merely say, as T read them, 
‘“‘die charge.’’ It doesn’t say anything more or less. 

Mr. Duque: If there was no contract—in other 
words, if you follow plaintiff’s argument, he says 
paragraph 11 doesn’t apply, then there was no con- 
tract. If you follow his argument and—— 

The Court: At least paragraph 11 doesn’t apply, 
but he says paragraph 11 retains the title in the 
seller, in [878] Reynolds, as to dies and jigs and so 
forth, produced specifically and solely for the use 
of the buyer. 

Mr. Duque: Yes, your Honor. 

The Court: But since you say the defendant 
here, Reynolds, says, ‘‘We didn’t make these dies 
specifically and solely for Panaview’s use,’’ and 11 
doesn’t apply, and that there is no other provision 
that applies and therefore there must be no contract 
except a contract, an oral agreement that Reynolds 
would produce the dies for whatever the figure was, 
$1430. In the absence of anything else title passed 
to the plaintiff, the plaintiff has the title and there- 
fore controls the use. That is plaintiff’s argument, 
as I understand it. 

Mr. Duque: If they will pay us the difference 
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between $1430, which they paid us, and $3167, they 
can have the dies. 

The Court: I assume that their answer to that 
is that it is your business what you charged them, 
but they want the dies. 

Now, where is there any evidence that the plain- 
tiff did anything but buy the dies? The normal 
transaction would be a sale, wouldn’t it? 

Mr. Duque: Not when it says a ‘‘die charge.’’ I 
don’t think that is a sale. That’s a charge, your 
Honor. A charge doesn’t mean a sale, I don’t think. 
I think that would be a somewhat strange construc- 
tion of the word ‘‘charge.’’ 

The Court: It states ‘‘die charge’’? [379] 

Mr. Duque: Yes, sir. If it said purchase price 
of the dies or price of the dies or words to that ef- 
fect, 1 could well wnderstand it. But it is the plain- 
tiff’s burden, your Honor, to prove a contract, and 
we have proven by testimony that the charge was 
a use charge. We have live testimony to that ef- 
fect—I mean on the witness stand and in the affi- 
davits, testimony to the effect that it was a use 
charge and that it was not a sale. There is no tes- 
timony in the record to contradict that, your Honor. 
And that being the record, why would it be logical 
to say that this was a sale when it was simply a 
charge for the use of the dies, as has been testified 
to and has been uncontroverted. 

The burden is on the plaintiff to prove a con- 
tract. They have alleged that paragraph 11 is the 
contract. If they do not want to rely on that, then 
they have to rely on some kind of an oral contract. 
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The Court: JI think you both probably want to 
withdraw from that one, don’t you? 

Mr. Duque: Well, in any event, your Honor, the 
plaintiff must prove a contract in this case, and we 
submit that that has not been done. The alleged con- 
versation in 1948 between Mr. Sargeant and Mr. 
Grossman, who was then working with Glide, cer- 
tainly doesn’t have any bearing on this action. So 
we submit, your Honor, that there is no contract 
for the exclusive use of the dies, whether you use 
paragraph [3880] 11 or whether you do not. 

We submit, further, that insofar as the second 
cause of action is concerned, the alleged breach of 
trust and confidence, that there has been no trust 
or there have been no confidences breached by any- 
body. These people were dealing at arm’s length 
in a business transaction. There is no evidence here 
that fills the requirement of a breach of trust or a 
breach of fiduciary relationship. The record is com- 
pletely silent on that. The only testimony there was 
in that connection, your Honor, was that Mr. Gross- 
man or Mr. Kavich told—well, Mr. Grossman or 
Mr. Reznick told Mr. Kavich or Mr. Sargeant that 
they were coming out with a new door and, ‘‘ Please 
don’t let our competitors know we are coming out 
with a new door because it will affect our sales.”’ 
That is the only evidence that has any bearing on 
alleged fiduciary relationship, and as I read the 
cases, your Honor, that doesn’t create a fiduciary 
relationship. The relationship has to be established. 
It has to be assumed by the party to whom it is 
given. And we assumed no relationship, trust and 
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confidence with either Mr. Reznick or Mr. Gross- 
man or with Glide or with Panaview or with Wind- 
sor. We were doing business with all of them. 

Insofar as the unfair competition is concerned, 
your Honor, I don’t want to belabor the point. The 
only thing that counsel has brought up in connec- 
tion with that that is [3881] new is that he claimed 
Section 3369 of the Civil Code makes unfair or 
fraudulent business practices unfair competition. 
But that Code section, quite obviously and by the 
cases, is interpreted for the benefit of the public, 
not for the individuals that are dealing. 

The Court: What do you say to plaintiff’s con- 
tention that the evidence shows the defendant gave 
plaintiff unbalanced deliveries and gave them while 
supplying Windsor with full deliveries ? 

Mr. Duque: Your Honor, I say two things to 
that: I say in the first place that this is not an 
action for breach of contract or for damages for 
incomplete or unfilled deliveries. There is no such 
action here. And in the second place their conten- 
tion hasn’t been proven by the evidence in this 
case. We admit, and Mr. Hairston testified, that 
there are times in the extrusion business, as in 
every business, when the delivery schedule falls 
down. Maybe your plant is only up to 60 per cent 
on its delivery schedule. But there is no evidence 
here that we failed to ever fill an order. There is 
no evidence here that there is any breach in that 
connection. 

Assume that the deliveries were slow. Assume, for 
the purpose of argument, that there were periods 
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when the deliveries were slow. We have filled all the 
orders and there is no evidence here that we are 
remiss or delinquent [382] in having completed the 
defendant’s orders. That is my answer to that con- 
tention of the plaintiff. 

Insofar as the unfair competition is concerned, 
as I stated before, there is no unfair competition. 
The facts, in the first place, show that Reynolds 
Metals Company was never in competition with the 
plaintiff in this case. We did not produce assem- 
bled knocked-down doors with all the component 
parts at any time for anyone, so we were not in 
competition. In the first place there are none of 
the elements of unfair competition here, your 
Honor. ‘There has been no palming off, no secondary 
meaning acquired as relates to Reynolds Metals 
Company, or even as relates to Windsor. So all 
of the elements that are necessary in unfair com- 
petition, as I read the law of the State of Califor- 
nia, are lacking in this case. 

I submit, your Honor, that plaintiff has failed 
to prove a case, has failed to prove a cause of ac- 
tion, either to prove a contract or a breach thereof 
or a fiduciary relationship or breach thereof, or un- 
fair competition. And I submit that judgment 
should be rendered for the defendant and that the 
motion for preliminary injunction which was con- 
tinued until the trial, after the hearing, should be 
denied. 

Mr. Mahoney: Your Honor, the defendant here 
has made a point in both evidence and argument to 
the effect that [383] there is a disparity between the 
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charge which was made against the plaintiff for the 
dies and the alleged actual sums expended on the 
dies by the defendant. However, this is merely a 
case of adequacy of consideration and is not rele- 
vant here. If the terms of paragraph 11 do not 
apply it is immaterial what the defendant charged 
the plaintiff. If the defendant chose to charge the 
plaintiff 30 cents apiece for the dies that was de- 
fendant’s prerogative. 

The Court: Yes. But as I understand the de- 
fendant’s point there it is that this is in issue here 
as to whether or not there was a sale or a mere 
charge for the use. And the defendant argues that 
relevant to that issue it 1s shown without dispute 
that the only charge made was less than half of 
the cost, and argues that there was no sale; and, 
assuming the rest of the argument, it is that the 
sale would have been more nearly the cost price if 
there had been a sale. 

Mr. Mahoney: Well, your Honor, the defend- 
ant has assumed the position that the terms of para- 
graph 11 do not apply to the dies which were ov- 
dered here, and as your Honor very succinctly 
stated plaintiff’s case in that regard, if there is no 
contract relating to the die charges made, then on 
the face of it, if the acknowledgments in paragraph 
11 do not apply in their terms specifically and solely 
to these die charges and the dies which are set forth 
very clearly on the acknowledgment, then the dies 
are the property of the [884] plaintiff. : 

The Court: The defendant says, as I understand 
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it, that the testimony is to the effect that there was 
a contract for the use, and not a sale. 

Mr. Mahoney: Well, your Honor, the testimony 
here—I am trying to recall the specific testimony 
which was made. The first point which can be made 
there is that it was never communicated to the 
plaintiff in any way whatsoever the fact that the 
die charge, the actual cost was $3170, or was in ex- 
cess of the sum charged to the plaintiff. And there 
was never any mention, as the defendant has clearly 
pointed out, there was never any discussion, accord- 
ing to the defendant, as to the use of the dies in 
one way or another. 

The plaintiff relies on paragraph 11. The defend- 
ant now says paragraph 11 doesn’t apply. The 
plaintiff says, fine. The plaintiff says, ‘‘They are 
our dies. We paid the money. You have put in evi- 
dence nothing to show that there was any other con- 
tractual provision which you communicated to the 
plaintiff regarding the dies. You made a charge. 
We paid it.’’ The only place where use is dis- 
cussed is in the acknowledgment. 

Now, your Honor, going further, and to show 
the fact 

The Court: What do you mean by the ‘‘ac- 
knowledgment’’? 

Mr. Mahoney: In the contract. 

The Court: You mean the only place where use 
is discussed [885] is in paragraph 11? 

My. Mahoney: In paragraph 11. 

The Court: That is the contract you sue on? 

Mr. Mahoney: Yes, we sued on it. 
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Now, your Honor, pointing to the supplement to 
the memorandum of points and authorities which 
was filed by the defendant here, the defendant 
stated, ‘‘Plaintiff must produce evidence of some 
other agreement for sole and exclusive use if it is 
to prevail in its contention that the dies were 
wrongfully used by defendant to produce extru- 
sions for one of plaintiff’s competitors.”’ 

And then it defines what it thinks the words 
” cami.‘ sohieh Qasieniiy. 

And then it goes on to say, ‘‘There are obviously 


‘anv 


situations in the production of aluminum extru- 
sions, as the testimony in this case will show, where 
the extruding company does specifically agree to use 
the dies which it manufactures to produce extru- 
sions for a given customer solely on that customer’s 
order, such as extrusions which are being made for 
classified material for the Government, ete. * * *’’ 
Tt is significant, your Honor, that no evidence in 
that regard was placed in the record, and that the 
defendant did not support the burden of proof 
which it set up for itself in its own supplement to 
its memorandum of points and authorities. [386] 
Going further, your Honor, there has been pro- 
duced here a document which contains the terms 
of the contract relating to the parts department. 
Now, it has been clearly pointed out in the evidence 
that the parts department and the extrusion divi- 
sion of Reynolds Metals Company operate as two 
separate and distinct entities. The introduction of 
what the contract of the parts department says has 
no relevance to the contractual situation as relates 
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to the extrusion department. As a matter of fact, 
there is no proof here that the parts department in 
any way makes any extrusion dies. 

Now, your Honor, there has not been placed in 
evidence here in any way whatsoever any other 
form of alternative contractual agreement relating 
to sole and exclusive use of dies for which die 
charges have been made, and which have been made 
specifically and solely for the order of the customer, 
other than paragraph 11. And it is submitted that 
the defendant must choose the horn on which it will 
be impaled. It must either choose to go along with 
the plaintiff’s contention that the language of para- 
graph 11 means a die for which a die charge was 
made and which was paid, or fall under the sole and 
exclusive use provisions of paragraph 11; or that if 
the defendant wants to maintain its position that 
there was no sole and specific manufacture. para- 
graph 11 has no relevance to the dies which are 
listed on the acknowledgment and that the dies—a 
die charge price— [387] that’s another thing that 
should be pointed out to your Honor. While ‘‘die 
charge’’ is included on the acknowledgment, the 
eolumn under which the money is set forth says, 
mae rice,’’ 

Now, if there was no contract as to exclusive use 
and retention of ownership, then a price was paid; 
and whether there was a price which was identical 
or commensurate with that money which was ex- 
pended on the manufacture of dies is irrelevant, it 
is well established in contract law that a contract 
ean be made. One consideration which is disparate 
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in value with another can be exchanged between the 
parties. 

There does not appear anywhere in the acknowl- 
edgment and the orders the term ‘“‘die service 
charge.’’ The term ‘‘service charge’’ is a phrase 
which is used by other extruders in the field. 

Now, the defendant here has conceded the use 
of the plaintiff’s dies, but it points out that Mr. 
Hairston has testified that there were duplicate sets 
of dies. Now, as your Honor may or may not know, 
it is customary in the trade to manufacture dupli- 
eate sets of dies for various purposes. 

The Court: In view of the stipulation of facts 
that the dies made for the plaintiff were used in 
the preparation of a duplicate set, it is immaterial, 
isn’t it? 

Mr. Mahoney: ‘That is the way we feel exactly, 
vour Honor. But since this was brought up in ar- 
eument we felt [888] it should be answered. 

Anyway, there is no evidence when the duplicate 
set was made. There is no evidence when its use 
was initiated. And there is no evidence as to 
whether any attempt was made to restrict the use 
of the duplicate set to Reynolds production for its 
own parts department and to restrict the use of the 
Panaview dies solely for Panaview doors. It is our 
contention that, as your Honor has succinetly stated, 
in view of the stipulation this is not material here. 

Now, counsel for the defendant has repeatedly 
stated that there is no evidence here that any of the 
employees, agents or officers of the Reynolds Met- 
als Company disclosed the contents of the drawings 
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which were submitted, Plaintiff’s Exhibit No. 6, to 
the defendant. But this is not the gist of the plain- 
tiff’s complaint. What the gist of plaintiff’s com- 
plaint is is that the defendant misused the drawings 
by taking the drawings as the parent and the dies 
as the child and misusing the dies by producing for 
its own account, for its parts division, the extru- 
sions for utilization by the parts division. We don’t 
contend, and we have not—it is conceded—placed 
any evidence in the record that either Mr. Sargeant 
or Mr. Kavich went around and told anybody else 
about the details of the drawings which were dis- 
closed. This is a question of internal misuse and 
internal misappropriation. [389] 

Now, there has been some discussion on the ques- 
tion of fiduciary relationship here; the statement 
being made that there was no expressed agreement 
by the defendant that it would keep any drawings 
submitted to it by the plaintiff in confidence. How- 
ever, there were decisions of the Court which hold 
that there need not be an express statement that 
there is an intent to establish a fiduciary rela- 
tionship and that such a fiduciary relationship may 
be implied from the facts and circumstances of the 
transactions. 

Here the plaintiff took its drawings to the de- 
fendant. The defendant took the drawings from the 
plaintiff and made dies therefrom to its profit and 
benefit because it was able then to sell what has been 
established to be huge numbers of extrusions, and 
huge volumes so far as price is concerned. The fig- 
ures which have been placed in evidence show that 
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alone the defendant has sold approximately $150,- 
000 worth of materials through its parts department 
to Windsor Supply Company, which is indicative 
of the tremendous inducement available to the de- 
fendant to violate its contract and to breach his 
fiduciary obligation. 

Now, so far as the contentions of plaintiff re- 
garding Reynolds’ manufacture of extrusions for 
Windsor Supply are concerned, plaintiff wishes to 
point out that it was Reynolds’ action in going be- 
hind the back of the plaintiff in negotiating with 
the officers of Windsor Supply Company that [890] 
enabled Windsor Supply to break its relationship 
with the plaintiff and to immediately set up in busi- 
ness. If the practice which your Honor has previ- 
ously adverted to were followed wherein the door 
was bona fidely brought in, wherein the extrusions 
were taken apart, measured, dies made therefrom, 
your Honor has previously taken judicial notice 
that this would take a long period of time because 
of the natural difficulties of the situation. 

And it has been pointed by Mr. Meyer, the de- 
fendant’s own witness, even where the very party 
who created the idea came into Reynolds Metals, 
who were experts on the extrusion of materials, 
there was a certain amount of running back and 
forth to determine what the tolerances would be 
and what would be done. All of these things would 
be magnified tremendously in scope if Reynolds had 
actually taken the door and followed the procedures 
which your Honor has suggested as alternative 
modes of procedure. 
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It is submitted therefore, your Honor, that the 
plaintiff has made its case for the breach of con- 
tract by the defendant in using the dies of the plain- 
tiff, when it has already conceded such use; that it 
has breached its fiduciary obligation by using the 
product resulting from its confidential disclosure 
of drawings to the defendant; and that it has un- 
fairly and fraudulently dealt with the plaintiff by 
deliberately and with malice aforethought estab- 
lishing itself as [3891] a supplier to a competitor 
who was in direct competition with the plaintiff. 

The Court: Is there anything further? If not, 
it will stand submitted, gentlemen, both the motion 
and the ease after trial. 

The Clerk: Your Honor, Plaintiff’s Exhibits 
9-A, B, C and D for identification were to be re- 
turned at the conclusion of the trial. 

The Court: Those are Mr. Oldenkamp’s files, 
Exhibits 9-A, B, C and D for identification. 

My. Duque: I beg your pardon? 

The Court: Mr. Mahoney, Exhibits 9-A, B, C 
and D for identification are files of Mr. Oldenkamp. 

Mr. Mahoney: We have contracted with Mr. 
Oldenkamp, that is plaintiff’s attorneys, to see that 
they are returned to him, and if they will be re- 
leased to the custody of plaintiff’s attorneys they 
will see that he gets them back. 

The Court: Very well. The clerk will release 
them to your custody. 

Mr. Mahoney: Thank you. 

The Court: Anything further, Mr. Clerk? 

The Clerk: That is all, your Honor. 
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The Court: Very well. The case will stand sub- 
mitted. | 
(Whereupon, the above-entitled matter was 
concluded.) [892] 


Certificate 


I hereby certify that I am a duly appointed, 
qualified and acting official court reporter of the 
United States District Court for the Southern Dis- 
trict of California. 


I further certify that the foregoing is a true and 
correct transcript of the proceedings had in the 
above-entitled cause on the date or dates specified 
therein, and that said transcript is a true and cor- 
rect transcription of my stenographic notes. 


Dated at Los Angeles, California, this 2nd day 
of March, 1956. 


/s/ DON P. CRAM, 
Official Reporter. 


[Endorsed]: Filed March 5, 1956. 
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CERTIFICATE BY CLERK 


I, John A. Childress, Clerk of the United States 
District Court for the Southern District of Califor- 
nia, do hereby certify that the foregoing pages 
numbered 1 to 73, inclusive, contain the original 
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Compliant ; 
Answer; 
Affidavit of Frank K. Miles (Exhibit A); 
Affidavit of Harry M. Sargeant (Exhibit C) ; 
Affidavit of William O. Yates (Exhibit FE) ; 
Affidavit of James M. Hairston (Exhibit B) ; 
Affidavit of O. J. Meyer, Jy. (ixhibit D); 
Stipulation of Facts (exhibit 1) ; 
Plaintiff’s Objections to Defendant's Pro- 
posed Findings of Fact; 
Findings of Fact and Conclusions of Law; 
Judgment for Defendant and Order Denying 
Injunctive Relief ; 
Notice of Appeal; 
Designation of Record for Appeal; 
Points on Appeal; 
Designation of Additional Parts of Record 
on Appeal; 
Affidavit for Order Under Rule 73(g¢) Ex- 
tending Time; 
which together with the original Defendant’s Ex- 
hibits A through Kk, inclusive; Plaintiff’s Exhibits 
1, 2, 5, 6, 11, 12, 13, 14, 21, 24, 25, 26 and 27; and 
4 volumes of reporter’s transcript; in the above-en- 
titled cause constitute that transcript of record on 
appeal to the United States Court of Appeals for 
the Ninth Circuit, in said cause. 


I further certify that my fees for preparing the 
foregoing record amount to $2.00, which sum has 
been paid by appellant. 
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Witness my hand and the seal of said District 
Court, this 8th day of March, 1956. 


[Seal] JOHN A. CHILDRESS, 
Clerk ; 


By /s/ CHARLES HE. JONES, 
Deputy. 


[Endorsed]: No. 15059. United States Court of 
Appeals for the Ninth Circuit. Panaview Door & 
Window Co., a Corporation, Appellant, vs. Reyn- 
olds Metals Company, a Corporation, Appellee. 
Transcript of Record. Appeal from the United 
States District Court for the Southern District of 
California, Centra] Division. 


Filed March 9, 1956. 


/s/ PAUL P. O’BRIEN, 
Clerk of the United States Court of Appeals for the 
Ninth Circuit. 
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In the United States Court of Appeals, 
Ninth Circuit 


No. 15059 


PANAVIEW DOOR & WINDOW CO., 
‘Plaintiff and Appellant, 


VS. 


REYNOLDS METALS COMPANY, 
Defendant and Appellee. 


NOTICE UNDER RULE 17(6) OF THE NINTH 
CIRCUIT COURT OF APPEALS 


To the Clerk, Honorable Paul P. O’Brien: 


Appellant hereby presents the following concise 
statement of points on appeal and its designation of 
the parts of the record material to this appeal, pur- 
suant to subdivision 6 of Rule 17 of the rules of this 
Court, to wit: 

Points on Appeal 


1. The trial court should have sustained each 
and every objection filed by plaintiff to the pro- 
posed findings of fact. 


2. The findings are not supported by the evi- 
dence and are erroneous as a matter of law in that 
they find that the dies in question were not made 
solely for plaintiff’s use under the contract. 


3. The trial court violated the rule that any un- 
certainty in the contract should be construed 
against defendant who drafted the contract. 
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4. The findings were contrary to the judicial 
admissions of defendant that the dies were gov- 
erned by paragraph 11 of the contract. 


- 


5. The trial court erred in its holding that plain- 
tiff failed to establish by a preponderance of the 
evidence that defendant had breached its relation- 
ship of trust and confidence with the plaintiff by 
utilizing the work product of plaintiff disclosed to 
defendant in confidence to manufacture dies on 
plaintiff’s order and by subsequently utilizing said 
dies for its own profit and benefit to the injury and 
harm of plaintiff, since no evidence to the contrary 
was placed in the record by the defendant. 


6. he trial court erred in its holding that plain- 
tiff had failed to establish by a preponderance of 
the evidence that defendant unfairly competed with 
plaintiff by offering to sell and selling to customers 
of plaintiff products manufactured by the use of in- 
formation disclosed to defendant by plaintiff in 
trust and confidence, since no evidence to the con- 
trary was placed in the record by the defendant. 


Dated this 14th day of March, 1956. 


THOMAS P. MAHONEY and 
MACBETH & FORD, 


By /s/ PATRICK H. FORD, 
Attorneys for Appellant. 
Affidavit of service by mail attached. 
[Endorsed]: Filed March 16, 1956. 


